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U IT T R E K S E L

Die onafhank likhe id  van die regbank  met be trekk ing  tot die toepassing van die 

fundamentele pro sessue le  menseregte in S u id -A fr ik a  vorm die onderw erp van 

hierdie oo rsigartike l. Die raamwerk waarteen die hu id ige toepassing van dié 

regte ondersoek word, is die effek van die noodtoestandregulasies in 

S u id -A fr ik a  sedert 1985 op die voortbestaan van dié regte met besondere 

ve rw y sin g  na die rol van die howe in die verband. H ierdie toedrag van sake 

word gekontrasteer met die voorgeste lde menseregteakte van die 

S u id -A fr ik a a n se  Regskommissie, die IC L S  (LW O) Declaration on Human R igh ts  

en die V N  se Ontwerp U niverse le  Deklarasie  van  die O nafhanklikhe id  van die 

Regbank. Die basiese internasionaal-erkende p ro se ssue le  menseregte word 

ve rvo lgen s ko rtlik s bespreek. Na 'n  u iteensetting van die Su id -A fr ika a n se  

howe se interpretasie van die noodtoestandmaatreëls, word 'n  aantal voorstelle 

v ir  die opname en implementering van die beg inse ls onderliggend  aan die 

algem een-aanvaarde pro sessue le  menseregte en die hierbovermelde dokumente 

gem aak.

1. IN T R O D U C T IO N

A syn op s is  of various measures concern ing the independence of the jud ic iary  

as regard s the protection of basic procedural rig h ts  in general and particu la rly  

in em ergency situations as set out in internationally accepted ideas concern ing

*  Copy of paper read at the Fifth International C o n g re ss  on Legal Science: 

Human R igh ts  and the Independence of the Jud ic ia ry  (Louva in  Belgium 21-25 

A u g u s t  1989)
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in em ergency situations as set out in internationally accepted ideas concern ing 

due p ro ce ss of law and in three recent human r ig h ts  documents is g iven  with 

a view  on p ro v id in g  a framework fo r th is  overv iew  article. The  most sign ificant 

procedura l human righ ts  (as genera lly  accepted in international and regional 

treaties) a re  enumerated. The  three documents are the proposed South A frican  

Bill of R ig h ts, the IC L S  (LW O) Leuven Declaration on Human R ig h ts  Relating 

to the Legal P rocess and the United Nations D ra ft  U n ive rsa l Declaration on the 

Independence of Justice. T h is  is followed b y  a b rie f outline of the in roads on 

these r ig h ts  as effected b y  the pre sent state of em ergency in South A frica. 

In th is  rega rd  the interpretation of the em ergency measures b y  the courts will 

be d iscu sse d  with a view to determ ine to what extent the cou rts have either 

interpreted these measures re stric t ive ly  (in o rd e r to uphold ind iv idua l libe rty ) 

o r have b y  means of a p o s it iv ist  and wide interpretation of these measures 

ind irectly  contributed  to the w ithering  of personal freedom. In th is  re gard  the 

inc reasing  curtailm ent (b y  means of legislative  in roads, in pa rticu la r the 

em ergency p ro v is io n s ) of the inherent and sta tu to ry  powers and functions of 

the South  A frican  Suprem e C ou rt  (e .g . to act as the ultimate custod ian of 

ind iv idua l liberty  and its powers of review ) is analysed.

In conclusion the status quo  (the existence of em ergency measures and the 

attitude of the cou rts in th is re ga rd ) is evaluated aga in st internationally 

accepted norms of due process of law, the the proposed  South A fr ican  B ill of 

R ig h ts, the IC L S  (LW O) Leuven Declaration on Human R ig h ts  Re lating to the 

Legal P rocess and the United Nations D ra ft U n ive rsa l Declaration on the 

Independence of Justice. F ina lly  a number of p roposa ls as to the embodiment 

of the p rinc ip le s un d e r ly in g  these Declarations in South A fr ican  judicial practice 

are made.
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2. PROCEDURAL HUMAN R IGHTS (DUE PROCESS OF LAW)

Procedural human righ ts  - also known as due process of law - con sist  of norms 

perta in ing  to a rre st, detention, sentencing, punishm ent as well as the 

requirem ents of a fa ir  trial (Van  der V y v e r  1976:83). Due process of law also 

p re sc ribe s the ru les fo r the extent and va lid ity  of adm inistrative and executive 

actions.

The  follow ing procedural human righ ts  are internationally accepted as 

em bodying the the minimum standard  that has to be complied with b y  executive, 

adm inistrative, legislative  and judicial o rgan s  if the norm of fa ir  and equitable 

adm inistration of justice is to be fulfilled. T h is  also applies to the exercise 

of adm inistrative  and executive powers. The  most important norms perta in ing 

to due p rocess of law are the follow ing (L illich  1979:124-137; Mathews 

1986:23-30; V an  de r V y v e r  1976:58-59 ; 83-102):

1. R ig h t  not to be arre sted  and detained a rb itra r ily  (Mathews 1986:62-100; 

200-204; Rudolph 1984; Van  der V y v e r  1975:138-147; 1976:28, 86-105).

2. Freedom from inhuman treatment (D u ga rd  1979:278-281).

3. R ig h t of recourse to legal p roceed ings (Ackerm an 1988:112-119; Van der 

V y v e r  1975:21; 23; 25; 33; 41; 147-155; 1976:63).

4. R ig h t not to be a w itness aga in st oneself (Van der V y v e r  1975:169-172; 

1976:85-89; 94; 98; 103).

5. R igh t not to be subjected to a rb itra ry  exile (Van der V y v e r  1976: 83; 86; 

123).

6. R igh t not to be subjected to cruel punishm ent (Van der V y v e r  1975:181-182; 

1976:83-89; 103; 156).

7. R igh t not to be subjected to double jeopardy (Van der V y v e r  1976:85-88; 

103; 105).

8. R ig h t  not to be subjected to punishm ent not p re scribed  by law (Van der 

V y v e r  1976:87; 108).

9- R ig h t not to be subjected to retroactive law (Van der V y v e r  1975:178-181; 

1976:84-89; 122).

10. R ig h t  not to be subjected to unreasonable searches and se izu res (Mathews 

1986:185-189; Van der V y v e r  1975:23; 114; 1976:84; 103).

11. R igh t not to g ive  evidence (Van der V y v e r  1976:86).

12. R igh t to appeal (Van der V y v e r  1976:100).
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13. R igh t to be confronted b y  w itnesses aga in st oneself (Van der V y v e r  

1975:24-39; 159-164; 1976:85; 87; 89; 103).

14. R igh t to be presum ed innocent (D u  P le ssis  V O liv ie r 1989:226-239; V an  der 

V y v e r  1975:24-41; 137; 155-157; 1976:84-88).

15. R igh t to defend oneself (Van  de r V y v e r  1976:69; 87-89).

16. R igh t to a fa ir trial (Van der V y v e r  1975:23-39; 172-178; 1976:83-88).

17. R igh t to g ive  evidence (V an  der V y v e r  1976:94).

18. R igh t to habeas co rpu s procedure  (Van  der V y v e r  1975:26-38; 140; 1976:16; 

86-94).

19. R igh t to be informed of charge s aga in st oneself (Van der V y v e r  1975:23-38; 

137-139; 163-164; 1976:85-88; 103).

20. R igh t to legal representation (S  v  Khany ile  and another 1988 (3) SA  795 

(N ); V an  der V y v e r  1975:26-39; 121; 137-148; 159-169; 1976:85-97; 

103-104).

21. R igh t to the necessities of life while being detained (Van der V y v e r  

1976:94-95).

22. R igh t to obtain w itnesses in one 's  favou r (Van der V y v e r  1976:85; 103).

23. R igh t to prepare one’s defence (Van der V y v e r  1976:87).

24. R igh t to a pub lic  trial (V an  der V y v e r  1976:85-87; 103).

25. R igh t to reasonable bail (V an  de r V y v e r  1975:21-26; 145-147; 1976:86; 

101 - 102 ) .

26. R igh t to se rv ice s of an interp reter (Van  der V y v e r  1975:26-39; 1976:86-87).

27. R igh t  to speedy trial (Van  d e r V y v e r  1976:84-93; 102-103).

28. R ig h t  to trial b y  an independent and impartial tribuna l (Van  der V y v e r  

1976:86-89; 103-114).

29. R igh t to w itness fee (Van der V y v e r  1976:96).

3. SA  LAW C O M M ISS IO N
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The SA  Law Com m ission1 published W orking Paper 25 on Project 58: G roup and 

human r ig h ts  in March 1989.2 Th is  research project resulted from a request in 

A p ril 1986 by the M in ister of Justice, Mr. H .J. Coetzee, to the SA  Law 

Commission (1989: l ) : 3

to investigate  and make recommendations on the definition and protection 

of g roup  r igh ts  in the context of the South A frican  constitutional set-up  

and the possib le  extension of the ex ist ing  protection of ind iv idual righ ts 

as well as the role the courts p lay in connection with the above.

The  project g roup  invited oral and written subm issions, and also made extensive 

use of pub lished  local and international research as well as of international 

treaties and fore ign national legislation.

The project g roup  describes its basic point of departure  in the following words

(1989:1):

1 E stab lished  b y  the South A frican  Law Commission A ct 19 of 1973. It 

con sists  of judges, members of the B a r and Law Society, acadcmics and 

officials of the Department of Justice. Its  p resent chairman is Mr. Justice

H .J .O . van Heerden (Appellate D iv is io n ), and its vice-chairm an Mr. 

Justice  P .J .J . O liv ie r. From time to time ad hoc members are appointed 

if the Commission deems their specialised knowledge to be ind ispensab le  for 

the p roper conduct of a particu la r research project. The  Commission is 

also assisted  by  a num ber of full-tim e officials who are re sponsib le  for 

research and the compilation of reports as determined b y  the Law 

Com m ission.

2 The  project leader was Mr. Justice  P .J .J . O liv ie r and the project team 

consisted of full-tim e researchers of the Law Commission.

3 cf also H ansard  (1986-04-23) 4014-4015.
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The subject of fundamental human righ ts, a bill of r igh ts, and g roup  

r ig h ts  is  a con troversia l one. We have tried to approach the matter as 

objectively as possib le, from a practical legal point of view.

Fundamental human righ ts  such as personal freedom and due process of law 

were exp lic itly  recogn ised by  Rom an-Dutch law (the South A frican  common law). 

These  (and other) fundamental freedoms have on account of especially the 

race-based ideologies of succe ssive  South A frican  governm ents been 

in c re a sin g ly  eroded. T h is  resu lted in d issatisfaction and a rapid increase in 

resistance to such policies (in itia lly  peaceful, but soon vio lent). Th is 

precip itated the perception that the threat of d iso rd e r could best be curtailed 

by the introduction of measures that were deemed to en sure  internal secu rity  

(O liv ie r 1987:197-207). Needless to say, the vast powers granted  to the 

Executive  were extended b y  leaps and bounds. C onve rse ly , the common law • 

concept of inalienable basic human righ ts  and the inviolable power of review 

of the cou rts were pari p a ssu  eroded. T h is  encroachment fina lly  resu lted in 

the 1985 em ergency and the succe ssive  em ergencies since 1986 (the 1989 

em ergency hav ing  been proclaimed on 9 June 1989).

In the view of the South A frican  Law Commission (1989:476-485) an en shrined  

and justiciab le  Bill of R igh ts  is a conditio  sine qua non fo r the recognition and 

acceptance of human righ ts  in South A frica. In terms of its recommendations 

the Suprem e C ourt  will be en trusted  with the protection and enforcement of 

these freedoms and will be empowered to invalidate e x ist in g  and new legislation 

as well as executive  and adm inistrative  acts. Its inherent powers will also have 

to be re instated and even extended.

The  SA  Law Commission is also of the opinion that the inclusion of procedural 

sa fe gua rd s  in its proposed Bill of R igh ts  is non-negotiab le. T h is  will resu lt 

in the upho ld ing  of ind iv idua l freedom and will also succeed in s t r ik in g  the 

nece ssa ry  balance between the interests of the state and those of the ind iv idua l.

A rtic le  23 p rotects the righ t to personal freedom apd safety. T h is  entails that 

no person  shall in p rinc ip le  be deprived  of h is freedom . However, lawful 

a rre st  o r detention (in o rde r to appear before a cou rt) may be effected on the 

g roun d  of a reasonable susp ic ion  of a crime hav ing  been committed or fo r the 

pu rpo se  crime prevention. Detention subsequent to conviction is also allowed.
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A rre st  and detention must, however, also be in accordance with generally 

applicable pre scribed  procedures (w hereby fundamental r igh ts  to sp iritua l and 

physica l in te g rity  are recognised).

The  r ig h ts  of a arrested  and detained person (article 24) p rovide  for the 

detention and feeding under conditions consonant with human d ign ity  as well 

as the fu rn ish in g  of reasons for the detention and of the crime with which he 

is charged . He is also to be informed his righ t to remain silent and that he 

need not make any statement. He must also be be b rough t before a court within 

fo rty -e igh t  hours and in w riting be charged  or in w riting be informed of the 

reason fo r his detention. If th is condition is not met, he must be released, 

un le ss a court o rders his fu rthe r detention. He must also be tried within a 

reasonable time after his a rre st and is entitled to release pend ing the hearing 

(subject to bail being imposed in the co u rt 's  d iscre tion ). H is righ t to 

communicate and to consult with legal representatives of h is choice, and to 

communicate with and to receive v is it s  from his family o r friend s is also 

guaranteed. Finally, all forms of torture, a ssau lt o r cruel o r  inhuman o r 

deg rad in g  treatment are prohib ited.

A rtic le  25 p rov ides for the righ ts  of accused persons to a speedy and fa ir trail. 

C onv iction s and sentences may on ly  take effect subsequent to a fa ir and public 

trial in accordance with the generally  applicable procedura l and evidential rules. 

An  accused is also to be treated as innocent until the con tra ry  is  p roved  by 

the state. He is also entitled to remain silent and to re fuse to te stify  d u r in g  

the tria l. The  righ t to legal representation is guaranteed. In seriou s cases 

where the accused is unable to afford legal representation, the state is obliged 

to p ro v ide  and remunerate a legal representative. Inhum an o r  degrad ing  

pun ishm ent is not permitted. No person may be convicted of crimes that were 

re troactive ly  introduced o r receive penalties heavier than that which was 

applicable at the time when the offence was committed. No-one may be convicted 

of a crime of which he was p re v iou sly  convicted o r  acquitted (except in the 

case of appeal o r review proceedings connected with such  conviction or 

acquitta l). T he re  ex ists  an absolute r ig h t to appeal o r review to a court 

su p e rio r to the court which tried him in the f ir s t  instance. Finally, all 

convicted persons must be informed as to the reasons fo r the conviction and 

sentence.
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It is clear that the recommendations of the SA  Law Commission in th is  regard  

embody the princ ip le s un d e rly in g  the generally  acknow ledged procedural righ ts 

(as set out a b o ve ).

The  Commission is of the opinion that the sc ra p p ing  of all e x ist ing  measures 

(and that would also include the present em ergency regu lations) con tra ry  to 

the w ord ing and the sp ir it  of its proposed Bill of R ig h ts  is a p re requ isite  to 

the introduction thereof (1989: 313).

Reference must also be made of the often heard objection that the application 

of a Bill of R igh ts  will nece ssarily  lead to the downfall of the state. The 

Commission refutes th is argum ent by re fe rr ing  to the experience in other 

countrie s which have faced secu rity  threats for a considerable period of time 

but that nonetheless have been able to uphold basic freedom and to safeguard  

procedural r ig h ts  (1989: 313-314).

3. U N IT E D  S T A T E S ' D R A F T  U N IV E R S A L  D E C L A R A T IO N  ON TH E 

IN D E P E N D E N C E  A N D  IM P A R T IA L IT Y  O F  T H E  J U D IC IA R Y ,  J U R O R S  A N D  

A S S E S S O R S  A N D  T H E  IN D E P E N D E N C E  O F  LA W Y ER S

The UN Commission on Human R ig h t s ' Sub-Com m ission on Prevention of 

D iscrim ination and Protection of M inorities prepared  a D ra ft  U n iversa l 

Declaration on the Independence of Justice, the final ve rs ion  of which was 

pub lished  on 20 Ju ly  1988. * T h is  d ra ft Declaration will sh o rt ly  be put before 

the General A ssem b ly  fo r acceptance and ratification by member states.

The  objectives and functions of the jud ic ia ry  are inter alia (article  1):

1. to adm inister the law im partially irre spective  of who the parties may be;

‘ E/C N / .4/Sub.2/1988/20/Add. 1.
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2. to promote, within the proper limits of the judicial function, the observance 

and the attainment of human righ ts, and

3. to en su re  that all peoples are able to live secure ly  under the rule of law.

In the exerc ise  of the ir judicial function and d iscre tion , judges ind iv idua lly  

shall be free, and it shall be the ir duty  to decide matters before them 

impartially in accordance with the ir assessm ent of the facts and their 

unde rstand ing  of the law w ithout any re stric tions, influences, inducements, 

p re ssu re s, threats or interferences, d irect o r indirect, from any qua rte r or 

fo r any reason (article 2). In the dec ision-m aking p rocess, judges shall be 

independent v is - á - v is  the ir judicial colleagues and supe rio rs. Judges are 

obliged to exerc ise  the ir functions with full re sponsib ility  of the d iscip line  of 

law (article 3). The  jud ic iary  shall furtherm ore be independent of the 

Executive  and Leg isla tu re  (article 4).

The courts shall have ju risd iction, d irectly  o r b y  way of review, ove r all issues 

of a judicial nature, inc lud ing  issues of its own ju risd iction  and competence. 

The establishm ent of ad hoc tribuna ls is prohib ited. The  r ig h t of detained 

persons to be tried with all expedition and w ithout undue delay b y  the o rd in a ry  

courts or judicial tribuna ls under law (subject to review b y  the cou rts) is 

guaranteed (article 5).

The  role of the courts d u r in g  states of em ergency is specifica lly dealt with in 

article 5 ( d ) - ( e ) . Em ergency measures may on ly  be proclaimed to the extent 

as not being inconsistent with internationally accepted minimum standards and 

must w ithout exception be subjected to review b y  the courts. Detention without 

trial must a lso be subjected to review by  the cou rts o r an independent body, 

which will have the power to compel the detain ing authority  to produce the 

detainee, enquire  into alleged maltreatment, and to o rd e r h is release:

5 (d ) Some derogations may be permitted in times of g ra ve  public 

em ergency which threatens the life of the nation but on ly  under 

cond itions p re scribed  b y  law, on ly  to the extent s tr ic tly  consistent with 

internationally recognised minimum standa rd s and subject to review by  

the courts.
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(e) In such  times of em ergency, the State shall endeavour to p rovide 

that c iv ilian s charged  with criminal offences of any kind shall be tried 

by o rd in a ry  civ ilian  courts, and, detention of pe rsons adm inistrative ly 

w ithout charge  shall be subject to review b y  courts o r other independent 

authority  by way of habeas co rpus o r sim ilar p rocedures so as to ensure  

that the detention is lawful and to inqu ire  into any allegations of 

ill-treatment.

No adm inistrative, executive or legislative  power shall be so exercised as to 

interfere with the judicial process and the executive shall not be empowered 

to close down o r suspend  the operation of the courts (article 5 ( g ) - ( h ) ) .  The 

D raft Declaration p rov ides fo r the absolute prohib ition of the the executive to 

d irectly  o r ind irectly  pre-empt the judicial resolution of a d ispute o r fru stra te s 

the p roper execution of a court decision (article 5 ( i) ) .

The prom ulgation of legislation or executive decrees subsequent to a court 

decision in o rd e r to reverse  such a decision or to change the composition of 

the court to affect its dec ision-m aking, is specifica lly forbidden (article 6). 

A rtic le  37 p ro v ide s for the re sponsib ility  of a judge to en sure  the fa ir conduct 

of the trial and inqu ire  fu lly  into any allegations made of a violation of the 

righ ts  of a p a rty  or of a w itness, inc lud ing  allegations of ill-treatment.

The  independence of the legal p rofe ssion is deemed to constitute an essential 

guarantee fo r the promotion and protection of human righ ts  ( inc lud ing  due 

process of law - article 74-75):

75. There  shall be a fa ir and equitable system  of adm inistration of justice 

which guarantees the independence of lawyers in the d ischa rge  of their 

professional duties w ithout any re stric tions, influences, inducements, 

p re ssu re s, threats o r interference, d irect or indirect, from any quarter 

or fo r any reason.

The  absolute r ig h t  to legal representation and the du ty  of the state to p rovide 

such  representation in cases of need to estab lish  economic, social and cultural 

as well as civil and political righ ts  is guaranteed b y  article 76.

618



In terms of article 91 lawyers shall be entitled to confidentiality of the 

law yer-client re lationsh ip and the r ig h t to refuse to g ive  testimony if it impinges 

such confidentiality; the right to travel and to consult with the ir clients freely; 

the righ t to v is it , to communicate with and to take in struction s from their 

clients.

5. IC L S  LEU V EN  D E C L A R A T IO N  ON HUM AN R IG H T S  R E L A T IN G  TO  TH E 

L E G A L  P R O C E SS

The IC L S  Leuven Declaration on Human R igh ts  relating to the legal p rocess 

was adopted on 26 A ugu st  1986 by the Fourth International C o n g re ss  on Legal 

Science. *

T h is  Declaration provides for the righ t to be d irectly heard in the m aking and 

chang in g  of law (article 2); the righ t  to be suffic iently  informed about the 

contents of the law (article 5), as well as to receive suffic ient information on 

the law applicable to his case (article 6 ); the absolute r ig h t to the content of 

the record of the court (article 12); the r ig h t to legal aid and legal serv ice s 

(article 14); the righ t to be informed persona lly  of the judgm ent in his case 

(article 15).

T h is  Declaration deems it a p re requ isite  fo r the implementation of human righ ts  

that D ist r ic t  and Suprem e Human R igh ts C ou rts  (as well as Regional Human 

R igh ts  C o u rts  and an International Human R igh ts  C ou rt) be estab lished (article 

21-24).

‘ IC L S  D O C .G .20.
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7. S T A T E S  OF E M ER G EN C Y : SO U T H  A F R IC A

A partial state of em ergency was proclaimed in 1985. A fte r being terminated 

in early 1986, a general state of em ergency was declared in June  1986. The 

second, th ird  and fourth state of em ergency were re spective ly declared on 12 

June  1986, 11 June 1987, 10 June 1988 and 9 June 1989. In the course  of 1987 

and 1988 various loopholes were closed. In general it can be said that the 1988 

Em ergency Regulations (D u  P le ssis & O liv ie r 1988b:267-271) were re-enacted 

on 9 June 1989 (PR85 of 1989-06-09).

The relevant 1989 em ergency measures (D u  P le ssis  & O liv ie r 1989c:95-103) are:

1. The  Se cu rity  Em ergency Regu lations (PR86 of 1989-06-09) p rovide  for 

a rre st w ithout w arrant, detention w ithout trial as well as for bann ing 

subject to conditions determined b y  the M in iste r of Law and O rder. The 

common law ju risd iction  of the courts to invalidate these measures and to 

enquire into the law fulness of a rre sts  and detentions have to a v e ry  large 

extent been excluded.

2. The  Media Em ergency Regu lations (PR88 of 1989-06-09) p roh ib it  the physica l 

presence of journalists at scenes of un re st  as well as the record ing of 

secu rity  actions and the publication w ithout perm ission of any 

un re st-re la ted  matters. P rov is ion  is also made for the su spension  of 

new spapers and fo r the confiscation of the a lternative p re ss  (i.e. those 

sectors of the p re ss  which are not registe red  as new spapers). The  common 

law ru les of audi alteram partem and the g iv in g  of notice to interested 

parties have been exp lic itly  excluded. The  Suprem e C o u rt’s powers of 

review  have also once again in effect been abrogated.

3. The  P rison  Em ergency Regu lations (P R  87 of 1989-06-09) con sist of 

m easures regu lating  the circum stances in terms of which detainees are to 

be im prisoned. The  normal ru les pe rta in ing to o rd in a ry  awaiting trial 

p riso n e rs  app ly  on ly  to a limited extent to em ergency detainees.

4. The  Educational Em ergency Regu lations (P R  89 of 1989-06-09) p rovide  for 

the control of B lack schools and te rt ia ry  institu tions.
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5. GN1220 of 1989-06-09 prevents the function ing of 32 organ isa tions (in 1988 

18 were prohib ited).

6. GN1225-1230 of 1989-06-09 repeat the regu lations concern ing funerals.

7. R O LE  O F TH E  C O U R T S

In itia lly  there was a sha rp  d ive rgency  of opinion in the attitude of the various 

d iv is ion s of the Supreme Court (as in 1986 - see Du P lessis & O liv ier 

1987b: 201-204; 207) as to the interpretation of the va riou s emergency 

p ro v is ion s. The  courts differed sha rp ly  on inter alia

1. w hether the interpretation of the empowering p ro v is ion s (e .g . for a rre st 

and detention) should be in favorem libertatis o r in favour of the Executive, 

and

2. w hether the onus to p rove the va lid ity  of the initial a rre st  and subsequent 

detention was on the detainee o r  the state.

Since 1987 the trend  has, however, been inc reasing ly  in favou r of 

interpretations that on the one hand would not invalidate either the regulations 

them selves o r executive acts, and on the other hand would continue to erode 

on basic  sub stantive  and procedural righ ts. T h is  attitude can be identified in 

the follow ing interpretations:

1. The  em ergency regulations authorise s indefin ite detention w ithout trial 

(M in iste r of Law and O rd e r v  Sw art 1989 (1) S A  295 (A ) ) .

2. A cce ss b y  law yers is excluded (Bloem v  M in iste r of Law and O rd e r 1986 

(4) S A  1063 (O ); Omar v  M in ister of Law and O rd e r 1986 (3) S A  306 (K );  

S p ru y t  v  M in ister of Law and O rd e r 1987 (4) S A  555 (W )).

3. A ud i alteram partem is excluded (S isu lu  v  State P re sident 1988 (4) S A  731 

(T ) ) .
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4. The decision to pro long the initial detention is in the sole d iscretion of the 

M in ister of Law and O rde r (M in iste r of Law and O rd e r v  Dem psey 1988 (3) 

SA  19 (A ) ) .

5. It is unnece ssa ry  to consider the possib le  use of the custom ary measures 

in stead of the em ergency a rre st  and detention regulations (Peters v 

M in ister of Law and O rd e r 1987 4 SA  482 (N IC)).

6. The onus is on the detainee to p rove on a balance of probabilities the 

irre gu la rity  of his a rre st  and/or detention (Ngqum ba v  Staatspresident, 

Damons v  Staatsp resident; Jooste v  Staatsp resident 1988 (4) SA  224 (A );  

Du P le ssis  & O liv ie r 1989b:95 -104).

7. Proclamations issued  in terms of the em ergency measures may be at variance 

with the o rd in a ry  law of the land (S taatsp residen t v  United Democratic 

Fron t 1988 (4) SA  830 (A );  Du P le ssis & O liv ie r 1989b :95-104; Ferreira 

1989:129-133).

8. Em ergency measures may no longer be invalidated on account of vagueness 

or uncerta in ty (Ngqum ba v  Staatspresident, Damons v  Staatspresident; 

Jooste v  Staa tsp resident 1988 (4) SA  224 (A );  Du P le ssis  & O liv ie r 

1989b:95-104).

9. Powers delegated to officials may on ly  under v e ry  exceptional circum stances 

be reviewed. (Ngqum ba v  Staatsp resident, Damons v  Staatspresident; 

Jooste v  Staatsp resident 1988 (4) SA  224 (A );  Du P le ssis & O liv ie r 

1989b :95 -104 ).

10. Reasons for executive and adm inistrative acts need never be fu rn ished .
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8. EVALU AT IO N

A careful ana ly s is  of the p ro v is ion s of the em ergency regulations shows clearly 

that a great number of basic substantial and procedural r ig h ts  have been 

abrogated. If  all legislation should be in accordance with the specific p rov isions 

as well as the general tenor of the internationally accepted norms of due process 

and the three basic human rig h ts  documents (set out above) the conclusion is 

inevitable that the em ergency regu lations shou ld  be s tru ck  down. The same 

applies as fa r as the ambit of the vast powers granted  to the executive and 

o fficials is concerned; in this rega rd  it can be stated with safety that the 

exerc ise  of those functions and powers would also in the great majority of cases 

be invalidated if measured against the internationally accepted norms of due 

process and the three documents d iscu ssed  above.

A s  fa r as the courts are concerned five  observations must be made:

1. The  em ergency regulations have to a v e ry  large extent severe ly  limited the 

inherent powers of review of the South A frican  courts. These  powers of 

review in the past included the review of subord inate  legislation as well 

as of executive and adm inistrative acts.

2. The  princip le  of Parliamentary sove re ignty  has in effect had the resu lt that 

legislation empowering the declaration of emergencies as well as the g ran tin g  

of immensely vast proclamation and adm inistrative powers can never be 

te sted .

3. The  courts themselves have inc reasing ly  been in te rp re ting  the measures 

and executive and adm inistrative acts in such  a way as not to invalidate 

them.

4. In th is  p rocess the courts have in a num ber of instances gone fu rth e r than 

the literal meaning of the measures them selves in o rd e r to validate the 

m easures and governmental acts.

5. In  effect the cou rts have to a marked degree renounced its function of 

be ing a w atch-dog instead of a lap-dog. It can no longe r be said that the
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cou rts  are in all instances the custod ians of c iv il liberties and the prim ary 

crite rion  fo r interpretation and review is in favorem libertatis.

9. C O N C L U S IO N

A com parison of the basic procedural r igh ts  on the one hand and the p ro v is ion s 

of the em ergency regulations on the other hand indicates that the majority of 

these r igh ts  have been abrogated and the remainder severe ly  limited. Secondly 

the inherent common law powers of review  of the courts have to a large extent 

been abrogated by these m easures. T h ird ly ,  the cou rts them selves have 

inc reasing ly  shown s ig n s  of a tendency to decline exe rc is in g  its remaining 

powers. Th is  has had the effect that it does no longer app ly  the maxim of in 

favorem  libertatis as p rim ary crite rion  for the interpretation of legislative 

m easures; instead the perception p reva ils  that the courts have waved their 

pivotal role as cu stos libertatis.

If this status quo is compared with the p ro v is io n s  of the proposed South A frican  

Bill of R ig h ts, the IC L S  (LW O) Leuven Declaration on Human R igh ts  Relating 

to the Legal P rocess and the United Nations D ra ft  U n ive rsa l Declaration on the 

Independence of Justice  as well as the internationally accepted norms of due 

p rocess, it is clear that the follow ing fundamental changes ought to be b rough t 

about:

1. The  introduction of a Bill of R igh ts  justiciable by the courts.

2. The  abrogation of the p rinc ip le  of Parliam entary sove re ign ty  on account of 

the fact that it exc ludes the testing  r ig h t of the cou rts of Parliamentary 

as well as subord inate  legislation.

3. The  g ran t in g  of powers of review to the cou rts as fa r as all form s of 

legislation (parliam entary and subord inate ) are concerned.

4. T h e  reinstatement and extension of judicial review for the invalidation of 

executive and adm inistrative  acts.
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5. The  recomposition of the South A frican  jud ic ia ry  to represent accurately 

the va riou s segments of South A frican  society.

6. The  establishm ent of a separate human rig h ts  court structu re  to enforce 

human r ig h ts  and to act as watch-dog again st legislative and executive 

inroads as well as to remedy past and present injustices.

7. Participation of all South A fr ican s in the law-m aking process b y  means of 

the fundamental democratisation of South A frican  society and legal o rder 

to restore inter alia legitimacy to the legal system  and its enforcement.

8. The  repeal of all em ergency measures.

9. The  repeal of legislation that enables sta tu tory  and adm inistrative inroads 

on human righ ts.

10. The  ratification and enforcement of all international and regional treaties 

on human rig h ts  in general.

11. The ratification of regional and international human r ig h ts  treaties and the 

vo lun ta ry  subm ission to the jurisd iction of regional and international human 

r igh ts  agencies and courts.

Ju st  and equitable adm inistration of justice in South A frica  will on ly  be served

if serious consideration to the above recommendations is g iven  and a process

fo r the implementation thereof is put into operation.
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