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A B S T R A C T

In h ie r d ie  o o r s ig a r t i k e l  w o rd  d ie  ve rn a a m s te  v e r s k y n in g s v o r m e  v a n  ra sbepa a lde  

d is k r im in a s ie  ( a p a r t h e id )  b o n d ig  teen  d ie  ra a m w e rk  v a n  d ie  g e ly k h e id s b e g in s e l  

b e s p re e k .  D ie b e g in s e l  (soms ook b e k e n d  as d ie  d i s k r im in a s ie v e r b o d )  is in  

S u i d - A f r i k a  va n  b e s o n d e re  b e la n g  ges ien  d ie  h is to r ie s e  en h u id ig e  b e k le m to n in g  

va n  ra s  as p r im é re  o r d e n i n g s k r i t e r i u m  in  d ie  S u id - A f r i k a a n s e  r e g .

Die w e r k w y s e  w a t  g e v o lg  w o rd ,  is om na 'n  u i t e e n s e t t in g  va n  d ie  

g e ly k h e id s b e g in s e l  in  'n  aan ta l  in te rn a s io n a le  v e r d r a e ,  d ie  G e re fo rm e e rd e  

E kum en iese  S inode se T e s t im o n y  on hum an r i g h t s  en d ie  v o o rg e s te ld e  

m e n s e re g te a k te  van  d ie  S u id - A f r ik a a n s e  R egskom m iss ie ,  n b o n d ig e  o o rs ig  van  

'n  aanta l  v e r s k y n in g s v o r m e  van  s ta tu té r e  a p a r t h e id  te  gee.  T e n  s lo t te  w o rd  

g e k o n k lu d e e r  d a t  'n  b e h o o r l ik e  en d ie p g a a n d e  p ro se s  om d ie  w e tg e w in g  en 

v e rb a n d h o u d e n d e  a d m in is t ra t ie w e  p r a k t y k  te  h e r r o e p ,  n c o n d i t io  s ine  qua  non 

v i r  d ie  e r k e n n in g  en a fd w in g in g  van  d ie  g e ly k h e id s b e g in s e l  is .

1. IN T R O D U C T IO N

In th i s  a r t i c le  th e  phenom enon o f  d is c r im in a t io n  based on race is d is cu sse d  

a g a in s t  th e  b a c k g r o u n d  o f  th e  p ro p o se d  B i l l  o f  R ig h ts  o f  th e  S ou th  A f r i c a n  Law 

Commission as wel l  as th e  re le v a n t  p r o v is io n s  o f  a n u m b e r  o f  i n te rn a t io n a l  and 

E u ro pean  t r e a t ie s .  T h e  main p r o v is io n s  o f  th e  most im p o r ta n t  ra c e - re la te d  

le g is la t io n  w i l l  be d is c u s s e d .

T h e  most o u t s ta n d in g  c h a r a c te r i s t i c  o f  S o u th  A f r i c a n  law is th e  p redom inan ce

o f  race as p r im a r y  o r d e r i n g  c r i t e r i o n  f o r  p a r t i c i p a t i o n  in  th e  t o t a l i t y  o f  th e  legal

s p h e re .  M a t te rs  as d iv e r s e  as p a r t i c i p a t i o n  in th e  c e n t ra l  and  local p o l i t ica l  
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p ro ce sse s ,  c i t i z e n s h ip ,  re s id e n t ia l  r i g h t s ,  access to  p u b l ic  am en i t ies  and the  

v a r io u s  k in d s  o f  r i g h t s  p e r t a in in g  to  immovable  p r o p e r t y  are  all - in p r in c ip le  

and in a c tu a l  p r a c t i c e  - based on race .  In th is  sense S outh  A f r i c a n  law can 

j u s t l y  be d e s c r ib e d  as a lega l p lu r a l i s t i c  sys te m .  Legal p lu ra l is m  in i ts  w id e s t  

sense is t h e  c o e x is te n c e  o f  v a r io u s  c a te g o r ie s  o f  legal norms w i t h in  a p a r t i c u l a r  

t e r r i t o r y  ( O l i v i e r ,  19 88 :6 0 ) .  One o f  th e  most o b v io u s  species in  th e  S outh  

A f r i c a n  c o n te x t  is ra c e -b a s e d  legal p lu ra l i s m .  Fo r th e  p u rp o s e s  o f  t h i s  a r t i c le  

th e  fo l lo w in g  fo rm s  can be d i s t i n g u i s h e d :

1. Race c la s s i f i c a t io n

2. O ld  s t y le  d i s c r im in a t o r y  leg is la t ion

3. C o n s t i t u t io n a l  d i s c r im in a t io n

4. Im p l ied  d i s c r im in a t o r y  measures

5. Land c o n t ro l  sys tem s .

A d i s t i n c t io n  can be d ra w n  be tween s o -ca l le d  o ld  s t y le  a p a r th e id  ( le g is la t i v e  

m easures  p r i o r  to  th e  commencement of th e  R e p u b l ic  o f  S ou th  A f r i c a  C o n s t i t u t io n  

A c t  110 o f  1983) and  new s t y le  po s t  1 9 8 3 -a p a r th e id .  Both  these  fo rm s  d e pend  

p r im a r i l y  on race c la s s i f i c a t io n  in te rm s  o f  th e  P o p u la t io n  R e g is t r a t io n  A c t  30 

o f  1950.

2 .  E Q U A L IT Y  AS F U N D A M E N T A L  FREEDOM

I t  is t o d a y  g e n e r a l l y  acce p te d  th a t  d is c r im in a t i o n  on a c c o u n t  o f  age, se x ,  

d e s c e n t ,  o r i g i n  a n d  race  is no t  a l low e d .  In  th e  a f te rm a th  o f  th e  H o loca us t  and  

in  r e a c t io n  to  v ie w s  o f  rac ia l  s u p e r i o r i t y  p r e v a i l i n g  b e fo re  and  d u r i n g  th e  

Second W or ld  War e q u a l i t y  has become one o f  t h e  c o r n e rs to n e s  o f  i n t e r n a t io n a l  

law as w e l l  as o f  n a t io n a l  legal s ys te m s .  In th e  f ie ld  o f  d i f f e r e n t i a t i o n  on 

a c c o u n t  o f  ra ce  t h i s  has ta k e n  th e  fo r m  o f  a p r o h ib i t i o n  on d i s c r im in a t io n ,  o r ,  

p u t  p o s i t i v e l y ,  a r i g h t  to  n o n - d i s c r im in a t i o n .

In  th e  C h a r t e r  o f  th e  U n i te d  N a t ions  (1945) th e  p u rp o s e  o f  th e  U n i te d  Na t ions  

is i n t e r  a l ia  d e f in e d  as fo l lo w s :

T o  a ch ie ve  i n t e r n a t io n a l  c o o p e ra t io n  in  s o lv in g  i n te rn a t io n a l  p rob lem s  o f  

an econom ic ,  soc ia l ,  c u l t u r a l ,  o r  h u m a n i ta r ia n  c h a r a c te r ,  an d  in  p ro m o t in g
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and e n c o u ra g in g  re s p e c t  f o r  human r i g h t s  and f o r  fu n d a m e n ta l  f reedoms 

f o r  all w i t h o u t  d i s t i n c t io n  as to  race, se x ,  la n g u a g e ,  o r  re l ig io n .

In 1948 th e  U n iv e r s a l  D e c la ra t io n  on Human R ig h ts  was ad op te d  b y  th e  Genera l 

A ssem b ly  o f  th e  U n i te d  Nat ions (S o u th  A f r i c a  and e ig h t  o t h e r  s ta tes  

a b s ta in in g ) .  T h is  do cum en t  con ta ins  an e n u m e ra t io n  o f  th e  basic  human r ig h ts  

o r  fu n d a m e n ta l  f reedom s  ( i n d i v id u a l  and p r o c e d u ra l  r i g h t s ) .  A l th o u g h  no 

p r o v is io n  is made f o r  th e  en fo rce m e n t  o f  th e se  r i g h t s ,  i t  does have s t r o n g  

p e rs u a s iv e  p o w e r .  A r t i c l e s  1-2 accept e q u a l i t y  as th e  bas ic  p o in t  o f  d e p a r t u r e :

1. A l l  human b e in g s  a re  b o rn  f r e e  and equa l  in d i g n i t y  and r i g h t s .  

T h e y  a re  endow ed w i th  reason and con sc ie nce  and sh o u ld  ac t  to w a rd s  

one a n o th e r  in a s p i r i t  o f  b r o th e rh o o d .

2. E v e ry o n e  is e n t i t l e d  to  all th e  r i g h t s  and f reedom s  set f o r t h  in th is  

D e c la ra t io n ,  w i t h o u t  d i s t in c t io n  o f  any  k in d ,  such  as race ,  c o lo u r ,  sex , 

la n g u a g e ,  re l ig io n ,  o r  p o l i t i c a l  o r  o th e r  o p in io n ,  na t iona l  o r  socia l o r ig in ,  

p r o p e r t y ,  b i r t h  o r  o t h e r  s ta tu s .

T h e  I n te rn a t io n a l  C o v e n a n t  on Economic ,  Socia l  and  C u l t u r a l  R ig h ts  o f  1966 (a 

U n i te d  N a t ion s  t r e a t y )  was a d op te d  in 1966. S ou th  A f r i c a ,  was, h o w e v e r ,  no t 

a s ig n a t o r y .  In te rm s  o f  i ts  p r o v is io n s  member s ta tes  u n d e r t a k e  to  g u a ra n te e  

th e  r i g h t s  c o n ta in e d  t h e r e in  w i t h o u t  d is c r im in a t io n  o f  an y  k in d  as to  race, 

c o lo u r ,  sex ,  la n g u a g e ,  r e l ig io n ,  p o l i t i c a l  o r  o t h e r  o p in io n ,  n a t iona l  o r  social 

o r i g i n ,  p r o p e r t y ,  b i r t h  o r  o t h e r  s ta tu s .  S o u th  A f r i c a  has a lso d e c l in e d  to  s ig n  

th e  I n t e r n a t io n a l  C o v e n a n t  on C iv i l  and  P o l i t ica l  R ig h t s  o f  1966.

S ou th  A f r i c a  v o te d  a g a in s t  th e  ad op t io n  o f  tw o  t r e a t ie s  d e a l in g  w i t h  th e  

e l im in a t io n  of  d is c r im in a t i o n ,  t h e  I n t e r n a t io n a l  C o n v e n t io n  on th e  E l im in a t io n  o f  

al l  Fo rms o f  Racia l D is c r im in a t io n  (1965) and  th e  I n t e rn a t io n a l  C o n v e n t io n  on 

th e  S u p p re s s io n  a n d  P u n is h m e n t  o f  th e  C r im e  o f  A p a r t h e id  (1 973 ) ,  has no t  

become a s ig n a to r y  t h e r e to ,  and  has no t  r a t i f i e d  them .

In  i ts  t h o u g h t - p r o v o k i n g  T e s t im o n y  on hum an r i g h t s  th e  R e fo rm ed  Ecumenical 

S y n o d  d e c la re d  in  1984 t h a t  human r i g h t s  do have  a S c r i p t u r a l  f o u n d a t io n .  

E q u a l i t y  is deemed to  be one o f  t h e  12 m a n i fe s ta t io n s  o f  human r i g h t s  t h a t  all 

C h r i s t i a n s  (a n d  g o v e rn m e n ts )  sh o u ld  re s p e c t  and  u p h o ld  (1 9 8 4 :1 5 2 ) :
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10. th e  r i g h t  to  f re edo m  o f  all  fo rm s  o f  d is c r im in a t io n  - -  c h a l le n g in g  

us to  a d v o c a te  human r i g h t s  f o r  a l l ,  w i t h o u t  d i s t i n c t io n s  based on race ,  

co lo r ,  e th n ic  o r i g i n ,  re l ig io n ,  sex ,  la n g u a g e ,  social  s ta tu s ,  p o l i t i c a l  

c o n v ic t io n ,  w e a l th ,  o r  p r o p e r t y .

In th e  I n t r o d u c t i o n  to  th e  p ro p o se d  B i l l  o f  R ig h ts  th e  g e n e ra l  p rem ise  o f  th e  

S ou th  A f r i c a n  Law Commission is fo rm u la te d  as fo l lo w s  (1 989 :471 ) :

T h e  r i g h t s  set f o r t h  in th i s  P a r t  a re  fu n d a m e n ta l  r i g h t s  to  w h ic h  e v e r y  

p e rson  in  th e  R e p u b l ic  o f  S ou th  A f r i c a  sha l l  be e n t i t l e d  a n d ,  save  as 

p r o v id e d  in  th i s  B i l l ,  no le g is la t io n  o r  e x e c u t i v e  o r  a d m in i s t r a t i v e  a c t  o f  

an y  n a tu r e  w h a t e v e r  sha l l  i n f r i n g e  th o se  r i g h t s .

A r t i c l e  2 o f  t h e  B i l l  o f  R ig h ts  c o n ta in s  th e  fo l lo w in g  p r o v is io n  p r o h i b i t i n g  

d is c r im in a t io n  (1 9 8 9 :4 7 1 ) :

T h e  r i g h t  to  human d i g n i t y  and e q u a l i t y  b e fo re  th e  law , w h ic h  means t h a t  

t h e r e  sha l l  be no d is c r im in a t io n  on th e  g r o u n d  o f  race , c o lo u r ,  la n g u a g e ,  

sex ,  r e l ig io n ,  e th n i c  o r i g i n ,  soc ia l  c lass ,  b i r t h ,  p o l i t i c a l  o r  o t h e r  v iew s  

o r  an y  d i s a b i l i t y  o r  o t h e r  n a tu ra l  c h a r a c t e r i s t i c :  P ro v id e d  th a t  such  

le g is la t io n  o r  e x e c u t i v e  o r  a d m in i s t r a t i v e  ac ts  as may re a s o n a b ly  be 

n e c e ssa ry  f o r  t h e  im p ro v e m e n t ,  on a t e m p o r a ry  b a s is ,  o f  a p o s i t io n  in 

w h ic h ,  f o r  h is to r i c a l  re asons ,  p e rs o n s  o r  g r o u p s  f i n d  the m se lves  to  be 

d is a d v a n ta g e d ,  sha l l  be p e rm is s ib le .

I t  is c le a r  t h a t  th e  e x is te n c e  o f  d i s c r im in a to r y  le g is la t io n  as wel l  as o f  

d i s c r im in a t o r y  e x e c u t i v e  and  a d m in i s t r a t i v e  p r a c t i c e  is a t  v a r ia n c e  w i t h  th e  

re com m e nda t ions  o f  t h e  S ou th  A f r i c a n  Law Com m iss ion .  T h is  e n ta i ls  th e  repea l  

a n d / o r  in v a l id a t io n  o f  all  such  m e asu re s ;  th e  i n t r o d u c t io n  o f  a B i l l  o f  R ig h ts  

w o u ld  no t be w o r t h  one iota  i f  th e  ra c e -b a s e d  sys tem  w e re  to  remain  in ta c t  

Th e  Law Comm iss ion fo resee s  t h a t  e x i s t i n g  le g is la t io n  m us t  e i t h e r  be re pea le d  

o r  be d e c la re d  i n v a l i d  in  cases w h e re  th e  c o u r t s  a re  r e q u i r e d  to  p r o n o u n c e  on 

th e  re c o n c i l a b i l i t y  w i t h  th e  r i g h t  to  n o n - d is c r im in a t io n  (1 9 8 9 :3 1 3 ) :

N a tu r a l l y  t h e  p r e r e q u i s i t e  f o r  t h e  in t r o d u c t io n  o f  a b i l l  o f  r i g h t s  is th a t  

th e  s ta t u te  book s h o u ld  be p u r g e d  o f  measures in f o r c e  a t  p r e s e n t  w h ic h  

w i l l  c o n f l i c t  w i t h  th e  essence o f  th e  b i l l  o f  r i g h t s .  T h e  le g i s la t u r e  i t s e l f
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w i l l  p r o b a b ly  be s c ru p u lo u s  en ough  in e n s u r in g  t h a t  any  new laws passed 

do no t c o n f l i c t  w i th  th e  b i l l  o f  r i g h t s .

T h is  p o in t  o f  v ie w  also ra ises  a n o th e r  q u e s t io n ,  namely th e  a p p l i c a b i l i t y  o f  

a f f i r m a t i v e  ac t ion  as a method to re d re s s  pa s t  in ju s t ic e s .  T h e  a rg u m e n ts  in 

f a v o u r  of  th e  i n t r o d u c t io n  o f  e n a b l in g  le g is la t io n  in th is  r e g a rd  f a r  o u tw e ig h  

the  a rg u m e n ts  a g a in s t  t h i s  " re v e rs e  d is c r im in a t io n "  (1 989 .437 -440 ) .  T h e  Law 

Comm iss ion, h o w e v e r ,  is of  th e  o p in io n  t h a t  th e  le g is la tu re  can o n ly  be 

em powered (a nd  no t  be fo r c e d )  to  act to g r a n t  c e r ta in  a d van ta ges  to  a g r o u p  

p r e v io u s l y  d is c r im in a te d  a g a in s t  w i th  a v iew  to  a c h ie v in g  e q u a l i t y  (1 989 :440 ) .

3. RACE C L A S S IF IC A T IO N

In te rm s  of th e  P o pu la t ion  R e g is t r a t io n  A c t  30 of  1950 ( p r e v io u s l y  known as 

th e  Race C la s s i f i c a t io n  A c t )  all South  A f r i c a n s  a re  at  b i r t h  ca te g o r is e d  as e i th e r  

White  o r  B la c k ,  and  i f  a p a r t i c u l a r  p e rs o n  does no t fa l l  w i t h in  one o f  these  

d e f i n i t i o n s ,  he is deemed to  be a member o f  the  C o lo u re d  g r o u p .  T h e  M in is te r  

o f  Home A f f a i r s  is em powered to  s u b d iv id e  th is  (a m o rp h o u s )  n e g a t i v e ly  d e f in e d  

g r o u p  in to  v a r io u s  s u b g ro u p s .  A t  p r e s e n t  he has p ro v id e d  f o r  seven 

s u b g r o u p s ,  o f  w h ic h  th e  las t  c a te g o ry  ( o th e r  C o lo u re d s )  se rves  as c a tc h -a l l  

f o r  al l i n d i v id u a ls  t h a t  can no t  f i t  in to  one o f  th e  o th e r  g r o u p s .  T h e  A c t  also 

enab les  i n d i v id u a ls  to  a p p ly  f o r  r e c la s s i f i c a t i o n : in fa c t  n e a r ly  all a p p l ic a t io n s  

have been f o r  re c la s s i f i c a t io n  as a m ember o f  a s o -ca l led  l i g h t e r  g r o u p .  An 

in t e r e s t i n g  phenom enon is th e  su cce ss fu l  a p p l ic a t io n s  o f  a n u m b e r  o f  White  

females to  be re c la s s i f ie d  as C h inese  (one o f  th e  seven s u b g ro u p s  o f  th e  

C o lo u re d  g r o u p )  in o r d e r  to  c o n t r a c t  v a l id  m a r r ia g e s  ( u n t i l  1980 m a r r ia g e s  

across th e  s o -ca l le d  c o lo u r  b a r  w ere  p r o h ib i t e d  in  te rm s  o f  th e  th e n  v a l id  

P ro h ib i t i o n  o f  M ixed  M a r r ia g e s  A c t  55 o f  1949) and to  co h a b i t  l a w fu l l y  w i th  t h e i r  

spouses ( G i r v in ,  19 88 :8 ) .

T h is  sys tem  o f  race c la s s i f i c a t io n  fo rm s  th e  basis  o f  th e  S outh  A f r i c a n  legal 

sys te m .  P a r t i c ip a t io n  in th e  p u b l i c  law f ie ld  as wel l  as th e  a c q u is i t io n  o f  v a r io u s  

p r i v a t e  law r i g h t s  a re  d e p e n d e n t  on th e  i n d i v id u a l ' s  c la s s i f i c a t io n .

4. O LD  S T Y LE  D IS C R IM IN A T O R Y  L E G IS L A T IO N
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A l t h o u g h  i t  is a t r u i s m  th a t  d is c r im in a t io n  e x is te d  in v a r io u s  gu ise s  ( le g is la t io n ,  

a d m in i s t r a t i v e  p r a c t i c e  as well  as on an in fo rm a l  le v e l )  in S ou th  A f r i c a  b e fo re  

1948, th e  a d v e n t  o f  th e  Nat iona l  P a r t y  h e ra ld e d  th e  era o f  a d e ta i le d  p rog ra m m e 

o f  e n fo rc e d  se p a ra t io n  based on race. D a v e n p o r t  (1 987 :361 -381 )  c h a ra c te r is e s  

th e  p e r io d  1948-1972 as one o f  social  e n g in e e r in g .  A la rg e  n u m b e r  o f  le g is la t iv e  

measures w e re  e n ac ted  w i th  the  o b je c t  o f  a c h ie v in g  a r a c ia l l y  se g re g a te d  S ou th  

A f r i c a .  One o f  t h e  c o r n e rs to n e s  o f  t h i s  p o l i c y  was t h a t  B lack  peop le  w e re  

deemed to  be o n ly  t e m p o r a ry  s o jo u rn e rs  in S ou th  A f r i c a  o u ts id e  th e  s o -ca l led  

homelands ( p r e v i o u s l y  kno w n  as B a n tu s ta n s ) ,  and t h a t  t h e y  w e re  to  be 

r e p a t r ia t e d  to  t h e i r  (deem ed) area o f  o r ig i n  as soon as t h e y  w e re  no lo n g e r  

e co nom ica l ly  a c t i v e  In  th i s  sense S outh  A f r i c a  o u ts id e  th e  homelands was o f te n  

d e s c r ib e d  as W hite  S outh  A f r i c a .  Measures p e r t a in in g  to  th e  c o n t ro l  o f  

m ig r a t io n  and th e  f o r c e d  re lo ca t ion  o f  B lacks  w e re  s t r e n g th e n e d  and e x te n d e d ,  

In th e  p e r io d  1917-1985 17 m i l l ion  B lacks  w e re  a r r e s te d  on ch a rg e s  o f  

c o n t r a v e n in g  i n f l u x  c o n t r o l .  I n f l u x  c o n t ro l  was ab o l ish e d  o n ly  in 1986 b y  th e  

A b o l i t i o n  o f  I n f l u x  C o n t ro l  A c t  68 o f  1986.

A c c o r d in g  to  some so u rc e s  n e a r ly  3 m i l l ion  B lacks  w e re  (o f te n  f o r c i b l y )  removed 

f ro m  land t o  w h ic h  t h e y  had v a l id  t i t l e  to areas in th e  homelands o r  areas 

d e s t in e d  to  e v e n tu a l  in c o r p o r a t io n  in such homelands. T h e  aim o f  th i s  p o l ic y  

was to  e l im in a te  th e  s o -ca l led  B lack  spo ts  ( l a t e r  e u p h e m is t ic a l ly  kn o w n  as b a d ly  

s i t u a te d  a reas ;  a t  p r e s e n t  S ou th  A f r i c a n  D eve lopm ent  T r u s t  la n d )  on th e  map 

o f  W hite  S ou th  A f r i c a .  Due to  in te rn a t io n a l  p r e s s u r e  f o r c e d  rem ova ls  w e re  

s u s p e n d e d  m 1984, and  in 1986 th e  re le v a n t  e m p o w e r in g  le g is la t io n  was 

re pea le d .  H o w e v e r ,  p h y s ic a l  remova ls  have been s u b s t i t u t e d  b y  th e  

in c o r p o r a t io n  o f  such  areas in n e a r - b y  homelands.

As f a r  as th e  so -c a l le d  g r a n d  a p a r th e id  ts c o n c e rn e d ,  t h e  p o l ic y  u n t i l  1986 was 

to  re g u la te  th e  m ovem en t o f  B lacks  to areas o u ts id e  th e  t r a d i t i o n a l  areas and 

to  e n d e a v o u r  t o  b r i n g  a b o u t  a r a c ia l ly  s e g re g a te d  S o u th  A f r i c a ,  t h e  le g a l i t y  

o f  B lacks  p r e s e n t  in th e  re m a in d e r  o f  S ou th  A f r i c a  b e in g  d e p e n d e n t  on a sys tem  

o f  p e rm i t s .

Local and  re g io n a l  g o v e r n m e n t  in  th e  t r a d i t i o n a l  areas was s t r e n g th e n e d .  In 

1970 th e  N a t ion a l  S ta tes  C i t i z e n s h ip  A c t  26 o f  1970 was e n ac ted  w i th  a v ie w  on 

th e  c o m p u ls o r y  c o n fe rm e n t  on B la cks  o f  c i t i z e n s h ip  o f  one o f  th e  hom elands . 

In 1971 th e  N a t io n a l  S ta tes  C o n s t i t u t i o n  A c t  21 o f  1971 p r o v id e d  f o r  th e  g r a n t i n g
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o f  v a s t  le g is la t i v e  p o w e rs  to  the  assemblies o f  th e  na t iona l  s ta tes .  T h e  o b je c t  

o f  t h i s  A c t  has been and  s t i l l  is the  e ve n tu a l  a t ta in m e n t  o f  in d e p e n d e n ce .  S ince 

1976 f o u r  na t iona l  s ta tes  have  o p te d  f o r  in d e p e n d e n ce .  T h is  r e s u l te d  i n t e r  a l ia  

in th e  i n v o l u n t a r y  loss o f  S ou th  A f r i c a n  n a t io n a l i t y  of ail  such  p e rs o n s  who 

w e re  deemed t o  be c i t i z e n s  o f  such  an in d e p e n d e n t  s ta te  (e ven  i f  t h e y  w e re  

t h i r d  g e n e ra t io n  u r b a n  B la c k s ) .  T h is  was o n ly  p a r t i a l l y  r e c t i f i e d  b y  th e  

in t r o d u c t io n  o f  th e  R e s to ra t io n  o f  S ou th  A f r i c a n  C i t i z e n s h ip  A c t  73 o f  1986 - 

o n ly  tho se  B lacks  t h a t  w e re  re s id e n t  o u ts id e  t h e  p a r t i c u l a r  na t iona l  s ta te  on 

th e  da te  o f  i t s  in d e p e n d e n c e  may on a p p l ic a t io n  re g a in  S ou th  A f r i c a n  

n a t i o n a l i t y .

As f a r  as th e  o th e r  tw o  m a jo r  p o p u la t io n  g r o u p s  ( t h e  C o lo u re d s  and  th e  In d ia n s )  

a re  c o n c e rn e d ,  r e s id e n t ia l  and  social  se g re g a t io n  has been th e  p o l ic y  s ince  1948. 

In  th i s  r e g a rd  th e  G ro u p  A re a s  A c t  41 o f  1950 was e n ac ted ,  an d  a c o n s o l id a t in g  

m easure ,  th e  G ro u p  A re a s  A c t  36 o f  1966 came in to  fo rc e  in  1966. In te rm s  

o f  t h i s  le g is la t io n  th e  rac ia l  c h a r a c te r i s t i c  of  land  as i t  was in 1952 has been 

f i x e d ,  and  in p r in c i p l e  no member of a n o th e r  rac ia l  g r o u p  may o b ta in  land  in  

th e s e  c o n t ro l le d  a reas .  T h is  A c t  also p r o v id e s  f o r  th e  p ro c la m a t io n  o f  c o n t ro l le d  

a reas as g r o u p  areas f o r  th e  e x c lu s iv e  o c c u p a t io n  and  a c q u is i t io n  o f  r i g h t s  b y  

members o f  a s p e c i f ic  race g r o u p .  Many C o lo u re d s  and  In d ia n s  w e re  

e x p r o p r ia t e d  a t  v e r y  low ra te s ,  and  w ere  rem oved to  areas t h a t  w e re  in m any 

cases u n d e rd e v e lo p e d .  On 1987-02-18 the  fo l lo w in g  g r o u p  areas ha ve  been 

p roc la im e d  f o r  the  v a r io u s  p o p u la t io n  g r o u p s  (H a n s a rd  19 87-02-19 ) :

W h ites :  455 (479 886 h e c ta re s )

C o lo u re d s :  361 (97 423 h e c ta re s )

In d ia n s :  127 (50 673 h e c ta re s ) .

T h e  p r o h ib i t i o n  on B lacks  l i v i n g  in r e s id e n t ia l  areas set as ide f o r  o t h e r  race 

g r o u p s  was p r im a r i l y  based on th e  m a n d a to ry  p r o v is io n  o f  th e  B la cks  (U rb a n  

A re a s )  C o n s o l id a t io n  A c t  o f  1945 t h a t  la w fu l  p re se n ce  in s o -ca l le d  p roc la im e d  

areas ( u rb a n  B lack  t o w n s h ip s )  was d e p e n d e n t  on th e  a c q u is i t io n  o f  th e  

n e c e ssa ry  p e rm i t s .  T h is  has now been s u b s t i t u t e d  b y  th e  p r o v is io n  o f  th e  

B la ck  C om m un it ies  D eve lo p m e n t  A c t  4 o f  1984 t h a t  all  th e  p r e s c r i b e d  areas a re  

deemed to  be de ve lo p m e n t  a reas set as ide f o r  e x c lu s iv e  o c c u p a t io n  b y  B la c k s .
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A la rg e  n u m b e r  o f  s o -ca l led  small a p a r th e id  measures s t i l l  remain on th e  s ta tu te  

bo ok .  T h e  most n o to r io u s  o f  the se  m easures  is th e  R e s e rv a t io n  o f  S epa ra te  

A m e n it ie s  A c t  49 o f  1953 w h ic h  em pow ers  p r o v in c ia l  and  local a u th o r i t ie s  to  

p ro c la im  p u b l i c  am en it ies  to  be f o r  th e  e x c lu s iv e  use and en jo ym en t  o f  the  

members o f  a p a r t i c u l a r  race g r o u p .  S ince  i ts  commencement m any am en it ies  

ha ve  been d e c la re d  as s u c h ;  i t  goes w i t h o u t  s a y in g  t h a t  th e  v a s t  m a jo r i t y  o f  

th e se  have  been e a rm a rk e d  f o r  th e  w h i te  p o p u la t io n  g r o u p .  A m en it ie s  as 

d i v e r g e n t  as beaches ,  lakes and p a r k s  have  been s e g re g a te d ;  th e  p resence  

o f  members o f  o th e r  g r o u p s  is a p u n is h a b le  o f fe n c e ,  e n fo rc e d  b y  th e  S outh  

A f r i c a n  Pol ice.

5 .  C O N S T IT U T IO N A L  D IS C R IM IN A T IO N

T h e  C o n s t i t u t i o n  o f  th e  R e p u b l ic  o f  S ou th  A f r i c a  A c t  110 of 1983 is based on 

th e  sys tem  o f  race c la s s i f i c a t io n .  T h e  t r i c a m e ra l  P a r l iam en t  co n s is ts  o f  t h r e e  

H ouses: th e  A s se m b ly  (W h i te s ) ,  th e  House o f  R e p r e s e n ta t iv e s  (C o lo u re d s )  and 

t h e  House o f  Delegates  ( I n d i a n s ) .  B la cks  a re  to t a l l y  e x c lu d e d  f ro m  th e  

P a r l ia m e n ta ry  sys tem ;  t h e i r  i n d i r e c t  r e p r e s e n ta t io n  w e re  rem oved  in th e  1950 s. 

A second fo rm  o f  rac ia l  d i s c r im in a t io n  has been c re a te d  b y  th e  C o n s t i t u t i o n :  

t h e  d i s t i n c t io n  be tw een  g e n e ra l  and  ow n  a f f a i r s .  Own a f f a i r s  a re  all  a f f a i r s  

e n u m e ra te d  in S ch e d u le  1 to  th e  C o n s t i t u t i o n .  In  te rm s  o f  t h i s  v a r io u s  p u b l i c  

a m en it ies  have  been set as ide  f o r  th e  e x c lu s i v e  use a n d  e n jo ym e n t  o f  a 

p a r t i c u l a r  rac ia l  g r o u p .  In  th i s  r e g a r d  a la rg e  n u m b e r  o f  o f  l i b r a r i e s  and 

h o s p i ta ls  ( e . g .  th e  JG S t r y d o m  H o sp i ta l  in  J o h a n n e s b u r g 1 íave  been p roc la im e d  

as W hite  ow n a f f a i r s .  D i f f e r e n t  H o u s in g  A c ts  have  a lso  been been passed b y  

th e  th r e e  Houses o f  P a r l iam en t .

U n iv e r s i t i e s  a re  a lso c a te g o r is e d  as ow n a f f a i r s ;  t h e  U n i v e r s i t y  o f  S ou th  A f r i c a  

( w i t h  n e a r l y  h a l f  o f  i ts  s tu d e n ts  no t  c la s s i f i e d  as W h i tes )  is a W hite  own a f f a i r .

S ec t ion  15 o f  t h e  R e p u b l ic  o f  S ou th  A f r i c a  C o n s t i t u t i o n  A c t  110 o f  1983 p r o v id e s  

f o r  all  m a t te rs  t h a t  a re  no t  d e f in e d  in  S ch e d u le  I as own a f f a i r s ,  a re  deemed 

to  be g e n e ra l  a f f a i r s .  L e g is la t io n  p e r t a i n i n g  to  B la cks  is t h u s  a g e n e ra l  a f f a i r .  

H o w e v e r .  B la c k s  do  no t ha ve  a n y  say in  t h e i r  own a f f a i r s  ( n o r  in  g e n e ra l  

a f f a i r s ) ;  t h e  W h i te ,  C o lo u re d  a n d  In d ia n  p a r l i a m e n ta r y  re p re s e n ta t iv e s  pass 

l e g is la t io n  w h ic h  a f fe c ts  B la cks  in  e v e r y  fa c t  o f  t h e i r  d a i l y  l i fe .  M a t te rs  th a t  

h a ve  r e c e n t l y  been a t t e n d e d  t o  b y  P a r l ia m e n t ,  a re  am endm ents  to  th e
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consequences  o f  m a r r ia g e s  c o n t ra c te d  b y  B lacks  ( th e  M a r r ia g e  and  M atr im on ia l  

P r o p e r t y  A m en dm en t  A c t  3 o f  1988) and th e  p a ss in g  o f  th e  B lack  Local 

A u t h o r i t i e s  A m en dm en t  A c t  95 o f  1988.

E duca t ion  at th e  p r im a r y  and s e c o n d a ry  leve l is also re g u la te d  a c c o rd in g  to  

rac ia l  l ines .  Each p o p u la t io n  g r o u p  has i ts  own ed uca t ion  d e p a r tm e n t .  The 

same app l ies  to  hea l th  m a t te rs .

T h is  e x c lu s io n  o f  B lacks  has been one o f  th e  reasons f o r  th e  in c id e n c e  o f  u n r e s t  

in  S ou th  A f r i c a  s ince  th e  in ce p t io n  o f  th e  t r ic a m e ra l  P ar l iam en t  in  1984. T h e  

re a c t io n  o f  t h e  G o v e rn m e n t  was to  p roc la im  a p a r t ia l  s ta te  of e m e rg e n cy  in 1984 

and  s u cce ss ive  g e n e ra l  s ta tes  o f  em enrgenc ies  f ro m  1985 o n w a rd s  (D u  Plessis 

& O l i v i e r ,  1989).  T h e  1989 s ta te  o f  em e rg e n cy  was p roc la im e d  on 9 Ju n e  1989.

6. IM PLIED  D IS C R IM IN A T IO N

A la rg e  n u m b e r  o f  le g is la t io n  t h a t  p r im a  fac ie  a p pea rs  in n o cu o u s  has th e  e f fe c t  

(a n d  v e r y  o f te n  th e  o b je c t )  o f  d i s c r im in a t i n g  a g a in s t  people  o f  c o lo u r .  F o r  the  

p u rp o s e s  o f  t h i s  a r t i c le  a d i s t i n c t io n  can be d r a w n  be tw een

1. L e g is la t io n  t h a t  d is c r im in a te s  p e r  se on a c c o u n t  o f  soc io -econom ic  (a n d  o f te n  

p o l i t i c o - h i s t o r i c a l )  f a c t o r s .  In th i s  c o n te x t  th e  le g is la t i v e  m easures  th a t  

c o n t ro l  t h e  im m ig ra t io n  and  s e t t le m e n t  o f  e s p e c ia l ly  B lack  and  C o lo u re d  

pe op le  c o n ta in  f a r - r e a c h i n g  p r o v is io n s  t h a t  s e v e re ly  l im i t  and  occa s io na l ly  

e x c lu d e  no rm a l p r o c e d u ra l  and  p r i v a t e  law r i g h t s ;  in  some ins ta n ce s  th e  

j u r i s d i c t i o n  o f  t h e  c o u r t s  has been o u s te d ,  and such  pe op le  a re  o f te n  

s u b je c te d  to  a d m in i s t r a t i v e  ac t io ns  w i t h o u t  re c o u rs e  to  law. T h e  most 

im p o r ta n t  le g is la t i v e  measures a re  th e  P re v e n t io n  o f  I l le g a l  S q u a t t i n g  A c t  

52 o f  1951, th e  S lums A c t  76 o f  1979 and  th e  T r e s p a s s  A c t  6 o f  1959.

2. L e g is la t io n  t h a t  em pow ers  th e  m in is t e r  c o n c e rn e d  ( o r  one o f  h is  o f f i c i a ls )  

to  p r o m u lg a te  re g u la t io n s  in  w h ic h  he may d i f f e r e n t i a t e  be tw een  v a r io u s  

g r o u p s  as d e f in e d  b y  hom. T h is  i n e v i t a b l y  re s u l t s  in  u n e q u a l  t r e a tm e n t .  

T w o  such  m easures  a re  th e  Social P ens ions  A c t  37 o f  1973 ( w h ic h  al lows 

f o r  d i f f e r e n t  pe n s io n s  to  be p a id  to  W h i te s ,  C o lo u re d s ,  In d ia n s  an d  B la cks )  

a n d  t h e  M e n ta l  H ea l th  A c t  18 o f  1973 ( w h ic h  a l lows th a t  d i f f e r e n t  am ounts  

and  am en i t ies  be made a v a i la b le  to  d i f f e r e n t  g r o u p s ) .
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7. LA N D  LAW

P erhaps  th e  most s t r i k i n g  (a nd  d e e p ly  im be dde d )  species o f  r a c e - re la te d  

d i s c r im in a t io n  is on th e  one ha nd  th e  e x is te n c e  o f  d i f f e r e n t i a t i n g  land c o n t ro l  

le g is la t io n  ( th e  fo rm  and  c o n te n t  t h e re o f  based on th e  rac ia l  c h a r a c te r i s t i c  of  

t h e  land  in q u e s t io n )  and  on th e  o th e r  ha nd  th e  un equa l  d i s t r i b u t i o n  o f  land .

R e fe re n c e  has a l re a d y  been made to  th e  G ro u p  A re a s  A c t  36 of  1966 and i ts  

e f f e c t  on re s id e n t ia l  p a t t e r n s .  As f a r  as B lacks  a re  c o n c e rn e d ,  th e y  inay (a p a r t  

f ro m  th e  u r b a n  a reas )  o n ly  re s id e  and o b ta in  r i g h t s  in the  s o -ca l led  sch e d u le d  

a reas  ( in  te rm s  o f  th e  B lack  La nd  A c t  27 of  1913) and th e  re leased  areas ( in  

te rm s  o f  th e  D eve lo pm e n t  T r u s t  and  La nd  A c t  18 o f  1936). These  areas 

c o m p r is e  13 ° o f  S outh  A f r i c a  as i t  was in 1961 and fo rm  at p re s e n t  th e  fo l lo w in g  

t e r r i t o r i a l  e n t i t i e s :

1 . th e  T B V C  s ta tes ;

2. th e  s ix  na t iona l  s ta te s ,  and

3. land  c o n t ro l le d  b y  th e  South  A f r i c a n  D eve lo pm e n t  T r u s t  ( p r e v io u s l y  kno w n  

as b la ck  spo ts  o r  b a d ly  s i t u a te d  a re a s ) .

T h e  land  c o n t r o l  m easures  p e r t a in in g  to  the se  areas  d i f f e r  s u b s ta n t ia l l y  on th e  

one  h a n d  f ro m  each o t h e r  and  on th e  o t h e r  ha nd  f r o m  m easures  re g a r d in g  land  

o c c u p ie d  b y  members  o f  o th e r  g r o u p s .  T h e  same a p p l ie s  to  tow n  p la n n in g  and 

d e v e lo p m e n t  m easures .

In  th e  case o f  u r b a n  B la cks  th e  re le v a n t  le g is la t io n  is th e  B lack  C om m un it ies  

D e v e lo p m e n t  A c t  4 o f  1984 in te rm s  o f  w h ic h  fu n d a m e n ta l  d i f f e re n c e s  f ro m  

m easu re s  g o v e r n i n g  la n d  a v a i la b le  to  o t h e r  g r o u p s  e x i s t  as re g a r d s :

1. to w n  p la n n in g  and  d e v e lo p m e n t  m e asu re s ,  and

2. fo rm s  o f  land  c o n t r o l .  In a d d i t io n  to  leaseho ld  and  o w n e r s h ip  (w h ic h  was 

in t r o d u c e d  o n ly  in  1986) th e  s u b o r d in a te  le g is la t io n  (G o v e rn m e n t  N o t ice  

R1036 o f  1968-06 -14 ) p r o v id e s  f o r  th e  fo l lo w in g  sys tem  o f  p e rm i t s :

a. c e r t i f i c a te s  o f  o c c u p a t io n ;

b .  s i te  p e rm i t s ;

c .  l o d g e r 's  p e rm i t s ;

d .  lease p e rm i t s ,  and
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e. hos te l  p e rm i t s .

Th e  reason w h y  leasehold  has ta ke n  a n u m b e r  o f  ye a rs  t o  g e t  o f f  the  

g r o u n d ,  is t h a t  g e n e ra l l y  s p e a k in g  B lack  re s id e n t ia l  areas have  no t  been 

s u r v e y e d  ( th e  S u r v e y  A c t  9 o f  1929 h a v in g  been s p e c i f ic a l ly  e x c lu d e d ) .  

T h is  a lso e x p la in s  th e  low inc id e n ce  o f  o w n e r s h ip .  A n  a d d i t io n a l  im p o r ta n t  

f a c t o r  is t h e  re fu s a l  to  make ava i la b le  t im e o u s ly  s u f f i c i e n t  land  f o r  the  

e xp a n s io n  o f  e x i s t i n g  u rb a n  areas and  th e  p ro c la m a t io n  o f  new a reas .  T h is  

a t t i t u d e  is to  a la rg e  e x te n t  du e  to  th e  h o ld  t h a t  the  a u th o r i t ie s  and the  

W h ite  c o m m u n i ty  has on land  a d ja cen t  to  th e  u r b a n  areas a n d  to  t h e i r  

u n w i l l i n g n e s s  to  t r a n s f e r  such  land  to  B lack  local a u th o r i t ie s .

8. CONCLUSION

T h e  b r i e f  o v e r v ie w  has shown c le a r l y  t h a t  in  po s t  1983 S ou th  A f r i c a  many 

a p a r th e id  m easures  s t i l l  e x i s t .  Even o u ts id e  th e  am b it  o f  t h e  t r i c a m e ra l  

P a r l iam en t  ( w i t h  i t s  e x c lu s io n  o f  B la c k s )  and  th e  new s t y le  a p a r th e id  o f  own 

and g e n e ra l  a f f a i r s ,  m any  le g is la t iv e  measures d a t i n g  f ro m  o ld e r  times a re  s t i l l  

in ta c t  and  a re  b e in g  e n fo r c e d .

A l th o u g h  i t  is t r u e  t h a t  a n u m b e r  o f  d i s c r im in a t o r y  m easures  w e re  repea led  in 

1986 and t h a t  a few  o th e r  measures a re  no t  s t r i c t l y  e n fo r c e d ,  i t  can be s ta ted  

t h a t  th e  v a s t  m a jo r i t y  o f  th e  d i r e c t  and i n d i r e c t  measures fo rm  p a r t  a n d  p a rce l  

o f  th e  S ou th  A f r i c a n  lega l sys tem .

When th is  s ta tu s  q u o  is m easured  a g a in s t  th e  p r in c ip le  o f  e q u a l i t y  and 

n o n -d is c r im in a t io n  as e n u n c ia te d  in th e  in te rn a t io n a l  t r e a t i e s ,  th e  RES 

T e s t im o n y  on hum an r i g h t s  and th e  p ro p o se d  S ou th  A f r i c a n  B i l l  o f  R ig h ts  

d is c u s s e d  a b ove ,  th e  c on c lu s ion  is inesca pab le  t h a t

1. th e  su c c e s s fu l  im p le m en ta t ion  of an a l l -e n c o m p a s s in g  p rog ra m m e to  d ism a n t le  

th e  e x i s t i n g  le g is la t io n  and th e  con co m ita n t  a d m in i s t r a t i v e  p ra c t i c e ;

2. the  d r a f t i n g  o f  a new c o n s t i t u t io n  t h a t  w i l l  p r o v id e  f o r  th e  p a r t i c ip a t io n  

o f  all  S ou th  A f r i c a n s ,  and
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3. t i le  im p le m en ta t ion  of measures th a t  w i l l  e n s u re  th a t  d is a d v a n ta g e s  e n s u in g  

f ro m  p a s t  in ju s t i c e s  be re c t i f i e d

a re  a c o n d i t io  s ine  qua non f o r  the  re c o g n i t io n  and e n fo rce m e n t  of  e q u a l i t y  in 

th e  S ou th  A f r i c a n  c o n te x t .
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