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A B STR AC T

NOODTOESTAND

N oodtoestand w ord  deesdae as so alledaags en gemeenplasig beskou da t 

daar nie w e rk lik  sprake  van diepgaande g e s p re kvo e rin g  en bes in n in g  oor 

d ie  bestaan, inhoud  en v o o rts e tt in g  daarvan  is n ie . H ie rd ie  a r t ik e l beoog 

om 'n o o rs ig  oor d ie  afgelope v ie r  ja a r van noodtoestand in S u id -A fr ik a  

te  gee. A a n v a n k lik  in 1985 is daar slegs 'n gedee lte like  noodtoestand 

a fgeko n d ig  w at la te r opgehef is . ’n Algemene noodtoestand is in Jun ie  

1986 a fg eko n d ig ; sedertd ien  is d it  ja a r lik s  in in 1987 en 1988 he ra fge- 

ko n d ig . Die b e p erk in g s  op in d iv id u e le  v ry h e id ,  p e rs v ry h e id  en die 

normale regsgang  is met e lke ve rd e re  noodtoestand u itg e b re i. Die gevolg 

h ie rva n  is d a t daar slegs b y  hoë u its o n d e rin g  'n  beroep op d ie  howe 

gedoen kan w ord  om ondersoek na die g e ld ighe id  van 

noodtoestandm aatreëls en verbandhoudende ow erhe idsoptredes in te  s te l.

1. INTRODUCTION

The s ta te  o f em ergency is becoming an accepted fa c t o f eve ryd a y  life  - 

d iscussion b y  legal academics and w hites in general as to  the  m erits and 

th e  co n tinu a tio n  o f the  emergency measures as well as the  acts o f the 

e xe cu tive  in term s th e re o f nowadays on ly  takes place by  excep tion . The 

p a rtia l sta te  o f emergency (decla red  in 1985) was lif te d  e a rly  in 1986. 

A genera l sta te  of emergency (app licab le  to  the  whole of South A fr ic a )  

was how ever declared in June 1986. Due to the  p ro v is io n s  of the  Public 

S a fe ty  A c t 3 o f 1953 the  v a lid ity  o f a state of em ergency on ly  extends 

fo r  a ye a r. C onsequently  the  con tinua tion  of the  emergency had to  be 

procla im ed de novo in June 1987 and June 1988. In d iv id u a l l ib e r ty ,  the  

freedom  o f th e  p ress and due process of law have been in c re a s in g ly  
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c u rta ile d  (and to  a la rge  degree exc luded) in the  course o f th e  successive 

emergencies.

In  th is  rev iew  a rtic le  a b r ie f o u tlin e  o f the  fo u r  states o f em ergency in 

South A fr ic a  from  1985 and th e  re s u ltin g  lim ita tions imposed on freedom 

w ill be g ive n . In th is  rega rd  re fe rence  w ill be made to  con ten t o f the  

em ergency reg u la tio n s , re la ted execu tive  acts and th e  in te rp re ta tio n  of 

th e  c o u rts  in the  lig h t o f the  South A fr ic a n  Law Commission's proposed 

B ill o f R ig h ts .

2. IN D IV ID U A L L IB E R TY , FREEDOM OF THE PRESS AND DUE PROCESS

In d iv id u a l l ib e r ty ,  freedom  of the  press and due process o f law are basic 

human r ig h ts  th a t fo rm  p a rt  and parcel o f the  South A fr ic a n  legal 

h e rita g e . The past few decades have seen an e ve r increas ing  

encroachm ent on these freedom s. T h is  c u rta ilm e n t has reached an apex 

w ith  th e  prom ulgation  and annual renewal o f the  s ta te  o f emergency ( its  

main c h a ra c te r is tic  be ing th e  con tinued  erosion o f these (and o th e r) 

fundam ental freedom s). In term s o f th e  recommendations o f the  South 

A fr ic a n  Law Commission (1989:476-485) these r ig h ts  (am ongst o th e rs ) 

should be enacted in a B ill o f R ig h ts . The supreme c o u rt w ill be 

responsib le  fo r  the  u p ho ld ing  o f th is  B ill and th e  p ro te c tio n  of 

fundam ental freedom s.

The  s ta te  o f emergency embodies a serious in road  on (and to  a la rge  

e x te n t th e  abrogation  o f)  th e  fo llow in g  p ro v is io n s  o f the  envisaged B ill 

o f R ig h ts :

1. A r t ic le  4: R ig h t to  physica l in te g r ity .

2. A r t ic le  8: Freedom o f expression and o f in fo rm a tio n .

3 . A r t ic le  12: Freedom o f movement.

4. A r t ic le  16: Freedom of association.

5. A r t ic le  18: Freedom o f p o litica l association.

6. A r t ic le  19: Freedom to  g a th e r and dem onstrate p eace fu lly  and the 

r ig h t  to  p e t it io n .

7. A r t ic le  23: R igh t to  personal freedom . T h is  includes th e  p ro h ib itio n  

on a rb it ra ry  a rre s t and d e ten tio n . A r re s t  and de ten tion  may on ly  

take  place in accordance w ith  gen era lly  accepted (norm al) procedures
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as p re sc rib e d  by  law. Lawful a rre s t and de ten tion  may o n ly  fo llow  

on a reasonable presum ption o f a crim e having  been committed o r to  

p re v e n t a crim e being comm itted.

8. A r t ic le  24: V a rious r ig h ts  of detainees, in te r  alia th e  standards of 

de te n tio n , c iv ilise d  trea tm e n t, fu rn is h in g  of reasons fo r  a rre s t and 

de te n tio n , the  r ig h t  to  remain s ile n t, to  be b ro u g h t before  a c o u rt 

w ith in  48 hours a fte r  a rre s t, to  have the  p u rp o rte d  crim e adjudicated 

upon by  an im partia l c o u rt, to  legal re p re se n ta tio n , to  receive 

v is ito rs  as well as the  p ro h ib itio n  aga inst to r tu re ,  assault and 

inhuman and d e g ra d in g  trea tm e n t.

9 . A r t ic le  2 5 (b ) : Presum ption of innocence.

10. A r t ic le  27: The r ig h t  to  in s t itu te  a c iv il action aga inst the  e xecu tive  

and to  th e  review  o f a d m in is tra tive  acts.

T he  South A fr ic a n  Law Commission acknowledges th a t the  above-m entioned 

r ig h ts  and freedom s (as well as o th e r contained in its  proposed B ill o f 

R ig h ts ) may be c u rta ile d  having  reg a rd  to  cons idera tions o f sta te  

s e c u r ity ,  p u b lic  o rd e r , p u b lic  in te re s t, the  bon i m ores, p u b lic  hea lth , 

th e  ad m in is tra tio n  of ju s tic e , c o n flic t w ith  the  r ig h ts  o f o th e rs  and the 

p re ve n tio n  o f chaos and crim e. Such c u rta ilm e n t is, how ever, perm iss ib le  

o n ly  to  th a t e x te n t and in such a manner as is g e n era lly  acceptable in a 

dem ocratic socie ty  (a r t ic le  30).

A r t ic le  31 s p e c ifica lly  p ro v id e s  fo r  the  unassailable power of the  supreme 

c o u rt to  ad jud ica te  upon alleged encroachm ents on the  r ig h ts  and 

freedom s contained in th e  B ill o f R ights as well as to  in va lid a te  leg is la tion  

and e xecu tive  acts incom patib le  th e re w ith .

The  Commission (1989:440) is of the  op in ion  th a t the  r ig h ts  and freedoms 

conta ined in the  B ill o f R ights may be c u rta ile d  by  leg is la tion  and related 

e xe cu tive  acts p e rta in in g  to  sta te  s e c u rity . T h is , how ever, is sub ject 

to  two e x p lic it  co n d itio n s :

1. The e x tra o rd in a ry  m achinery in h e re n t in s ta te  s e c u rity  may o n ly  be 

u tilis e d  if  and when the  con tinued  exis tence o f th e  s ta te  as such is 

in question  (1989:439), and

2. s e c u rity  leg is la tion  its e lf m ust be lim ite d : "O rd e r  and ru le  are 

needed to  m ainta in  freedom , b u t v ig o ro u s  re s tra in ts  are needed to
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conta in  ru le rs  w ith in  the  bounds of a co n s titu tio n a l o rd e r which 

p ro te c ts  human r ig h ts "  (C arl J F rie d rich  as quoted in the  1989-report 

(4 4 0 )).

A balance must be s tru c k  between human r ig h ts  and state s e c u rity . The 

Commission (1989:440) is of the  view  th a t the  c r ite r io n  o f th a t which is 

acceptable in a dem ocratic socie ty  should be used as the  o n ly  y a rd s tic k  

to  pronounce on the  v a lid ity  o f s e c u rity  measures and a d m in is tra tive  acts. 

T h is  proposal is welcomed especially  as the  p re se n t s itua tion  p e rta in in g  

to  em ergency measures s tro n g ly  tends to  exclude the  above-m entioned 

basic human r ig h ts .  However, in o u r v iew , the  c r ite r io n  o f a cce p ta b ility  

in a dem ocratic society is too vague and may consequently  be 

m is in te rp re te d  in fa v o u r o f sta te  absolutism . We would ra th e r recommend 

the  s u b s titu tio n  th e re o f by  a p rov is io n  s im ila r to  th a t o f th e  German 

C o n s titu tio n  (G ru n d g e se tz ). A r t ic le  1 ( th e  G enera lk lausu l) and 19 o f the 

G rundgese tz  p ro h ib it  the  abrogation  ( tem p o ra ry  o r  perm anent) o f the 

essence (W esensgehalt - a rtic le  19(2)) o f any o f th e  r ig h ts  contained in 

the  C o n s titu t io n .

The above-m entioned basic human r ig h ts  ( in d iv id u a l r ig h ts  and 

p ro ce d u ra l r ig h ts )  is embodied in South A fr ic a n  law. T he re  has, 

how ever, been a tendency to  exclude the  ru les o f n a tu ra l ju s tic e  and to  

m od ify  p ro ce d u ra l ru les (eg the  s h if t in g  of the  onus) in fa v o u r o f the 

s ta te ). The fo llow in g  tw o categories are instances o f such encroachm ent:

1. Rules fo rm in g  p a rt  o f the  o rd in a ry  law o f the  land th a t severe ly  

c u rta il basic human r ig h ts :

a. L im ita tions on in d iv id u a l l ib e r ty  and due process o f law eg 

s e c u rity  leg is la tion  In te rn a l S e c u rity  A c t 74 o f 1982 th a t p rov ides 

in te r  alia fo r  in d e fin ite  de ten tion  (s 29 )) and the  P reven tion  of 

Illega l S q u a ttin g  A c t 52 o f 1951 (see O liv ie r, Pienaar and Van 

d e r W alt, 1988:1-15).

b . Press co n tro l measures eg the  Newspaper and Im p rin t 

R e g is tra tio n  A c t 63 of 1971 and th e  P ub lica tions A c t 42 o f 1974 

(see Du Plessis, 1986:288-375; Lane, 1986:1-264).
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2. E x tra o rd in a ry  measures are the  emergency regu la tions and m artia l law 

(see V e n te r, 1988:1-22) th a t on the  one hand do not fo rm  p a rt of 

the  law o f the  land and on the  o th e r hand abrogates the  rules th e re o f 

(even th e  e x is tin g  s e c u rity  le g is la tio n ).

These tw o ca tegories are also c o n tra ry  to  the  p rov is io n s  of the  proposed 

B ill o f R ig h ts , in te r  alia on account of the  fa c t th a t the  fundam ental 

freedom s d escribed  above have in many instances been abrogated and th a t 

th e  rev iew  powers of the  supreme c o u rt have been e x p lic it ly  exc luded .

3 STATES OF EMERGENCY 1985-1988

The states o f emergency from  1985 to  1987 w ill be d iscussed in so fa r  

as th e y  sys tem atica lly  encroached on in d iv id u a l l ib e r ty ,  due process and 

the  freedom  o f th e  p ress. An o ve rv iew  of the  contents of the  1988 

em ergency reg u la tio n s  w ill be g ive n . Reference w ill also be made to  the 

in te rp re ta tio n  of th e  regu la tions by  the  co u rts  and the  e ffe c t th e re o f on 

th e  above-m entioned basic r ig h ts .

3.1 1985

A p a rtia l s ta te  of em ergency was declared on 21 J u ly  1985 (PR120 & PR121 

o f 1985-07-21 - Du Plessis & O liv ie r, 1987a: 129; Lane, 1986:290-294). 

The  em ergency regu la tions applied on ly  in specified  m agisteria l d is tr ic ts .  

The s e c u rity  fo rces were empowered to a rre s t and detain  people; the  

p ro v is io n s  o f the C rim ina l Procedure A c t 51 of 1977 and the  normal due 

process ru les  were excluded. These measures abrogated the law of the  

land in respect o f in te r  alia a rre s t and de ten tion  and were much more 

severe than th e  In te rn a l S e cu rity  A c t 74 of 1982.

Two re s tr ic t io n s  on the freedom of the  press w ere in tro d u ce d : the  

p ro h ib itio n  on

1. p u b lica tio n  of in form ation  re g a rd in g  detainees;

2. the  film in g , re c o rd in g , p u b lis h in g  and b roadcasting  o f m aterial con

ce rn in g  p u b lic  d is tu rb a n ce s  and the d issem ination of ph o to g ra p hs , 

d ra w in g s  and sound reco rd in g s .

-230-



3 .2  1986

A general state o f emergency was declared on 12 June 1986 (PR109 of 

1986-06-12). In it ia lly  the  emergency regu la tions were s im ila r to  the

1985-regu la tions. In December 1986 severe media re s tr ic tio n s  (PR224 of

1986-12-11) were in tro d u ce d  as a re s u lt o f the  a u th o ritie s ' concern about 

the  role of the  press in prom oting u n re s t as well as in a g g ra va tin g  and 

p ro lo n g in g  the  emergency. The proposals o f the  Media Council to  act 

as watchdog were rejected by  the  G overnm ent. In Ja nuary  1987 fu r th e r  

re s tr ic tio n s  on the  press were prom ulgated (GN R101 of 1987-01-08).

The pu b lica tio n  of comment on the  aims, po licy  and s tra te g y  of banned 

o rgan isa tions as well as o f rep o rts  and advertisem ents prom oting  the 

p u b lic  image of such organ isa tions was p ro h ib ite d .

3 .3  1987

The most im po rta n t changes to  the  emergency regu la tions (PR95, 96, 97, 

98 of 1987-06-11) can be summarised as fo llow s:

1 . An im provem ent in the  fo rm u la tion  o f va rious regu la tions in o rd e r to 

close some o f the  loopholes id e n tif ie d  by  the  c o u rts .

2. The in tro d u c tio n  of measures p e rta in in g  to  schools and teachers ' 

tra in in g  colleges under the  co n tro l o f the  Departem ent o f Education 

and T ra in in g  (PR98 of 1987-06-11).

3. P rovis ion was made fo r  prom ulgation  of ru les by  the  M in is te r of 

Ju s tice  fo r  the  trea tm ent of detainees. GN1300 of 1987-06-11 was 

repealed on account of voc ife rous opposition  by  in te r  alia the  South 

A frica n  Medical Society and s u b s titu te d  by PR106 of 1987-06-26. 

PR106 oste ns ib ly  made the  normal Prison R egulations (GN R2080 of 

1965-12-31) and the  Prisons A c t 8 of 1959 app licab le  to  persons 

detained in term s of the  emergency reg u la tio n s ; however a number 

o f p rov is io n s  in fa v o u r of tr ia l-a w a itin g  p riso n e rs  were e x p lic it ly  

excluded eg v is its  by  re la tives  and the r ig h t  to  receive newspapers 

and food.
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4. On 28 A u g u s t 1987 the  M in is te r o f th e  In te r io r  announced the 

proclam ation o f amending the  media regu la tio n s  (PR123 o f 1987-08-28) 

in o rd e r to  c u rta il the  so-called a lte rn a tiv e  p ress . PR123 was 

neverthe less made app licab le  to  the  normal (es ta b lish e d ) as well as 

the  a lte rn a tiv e  p ress . The M in is te r was empowered to  w arn and 

su b se qu e n tly  suspend pe rio d ic  p u b lica tions  fo r  a period  of th re e  

m onths. The normal rules o f audi a lteram  partem  and the  g iv in g  of 

notice to  in te re s te d  p a rtie s  were s p e c ifica lly  exc luded .

5. PR123 was amended by PR7 of 1988-01-15 to  fu r th e r  s tre n g th e n  the 

hand of the  M in is te r. The g rounds on w hich th e  M in is te r could re ly  

fo r  the  w a rn in g  o r banning o rd e r no longer needed to  be sp e c ifica lly  

m entioned, and on ly  the  p u b lis h e r needed to  be in form ed o f the  M i

n is te r 's  envisaged action . The in h e re n t com petency o f the  Supreme 

C o u rt to  rev iew  the M in is te r 's  action was e ffe c tu a lly  exc luded  by  the 

in tro d u c tio n  o f PR7.

D u rin g  the  v a lid ity  o f th e  1987-em ergency reg u la tio n s  tw o d iv e rg e n t lines 

in the  a tt itu d e  o f th e  va rio u s  d iv is io n s  o f th e  Supreme C o u rt (as in 1986

- see Du Plessis t  O liv ie r  1987b:201-204, 207) can be id e n tif ie d . The 

c o u rts  d iffe re d  s h a rp ly  on in te r  alia

1. w h e th e r the  in te rp re ta tio n  o f the  empowering p ro v is io n s  (eg fo r  

a rre s t and d e te n tio n ) should be in favorem  lib e rta t is  o r  in fa v o u r of 

the  E xecu tive  (Release Mandela Campaign v  State P re s id e n t 1988 1 

SA 201 (N ) ; U n ited  Dem ocratic F ro n t v  State P re s id e n t 1987 3 SA 

296 (N ) ;  M in is te r o f Law and O rd e r Omar 1987 3 SA 859 ( A ) ) ;

2. w h e th e r the  onus to  p rove  the  v a lid ity  o f th e  in it ia l a rre s t and 

subsequent de ten tion  was on th e  detainee o r  the  s ta te  (P e ters v  M i

n is te r  o f Law and O rd e r 1987 4 SA 482 (N K ); S w art v  M in is te r of 

Law and O rd e r 1987 4 SA 452 ( K ) ) .

3 .4  1988

The th ir d  general em ergency was declared on 10 June 1988 (PR96 of 

1988-06-10). The em ergency is regu la ted  by a num ber o f proclam ations.

3 .4 .1  S e c u r ity  em ergency reg u la tio n s  (PR97 o f 1988-06-10)
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A member o f th e  s e c u rity  fo rce  may o rd e r persons to  proceed to  a place 

ind icated  by  him o r  to  desis t from  conduct if  he deems i t  necessary fo r  

th e  m aintenance o f o rd e r (re g  2 ).

R egulation 3 p rov ides fo r  a rre s t w ith o u t a w a rra n t and in it ia l de ten tion  

fo r  a pe riod  o f 30 days by a member o f a s e c u rity  fo rce . The M in is te r 

o f Law and O rd e r may extend the de ten tion  fo r  a period  not exceeding 

the  d u ra tio n  o f th e  sta te  o f em ergency. N e ith e r the  a rre s tin g  o ffic ia l 

no r the  M in is te r is compelled to  cons ider the  use o f a lte rn a tiv e  measures 

p re sc rib e d  b y  the  law o f the  land. The M in is te r need not g iv e  reasons 

to  nor hear any person when e xe rc is in g  his d isc re tio n  to  p ro long  the 

d e te n tio n . Detainees may be in te rro g a te d  b y  members of th e  s e c u rity  

fo rce s . No person (o th e r than the  M in is te r o r o ffic ia ls )  shall have access 

to  a detainee w ith o u t the  M in is te r 's  consent no r be e n title d  to  any o ffic ia l 

o r  any o th e r in fo rm ation  concern ing  him. Detainees may be released 

sub ject to  cond itions  imposed by the  M in is te r.

T h re a ts  o f harm , h u r t  o r loss are deemed to  be crim ina l acts (re g  4 ) .  

The  power o f e n try ,  search and se izure  w ith o u t a w a rra n t is g iven  to 

th e  s e c u rity  fo rces  (re g  5 ). Names and addresses m ust be fu rn is h e d  

b y  request ( re g  6 ).

The am bit o f the  em ergency regu la tions have been extended by  the  

in tro d u c tio n  in 1988 o f regu la tions 7, 8 and 9. Regulation 7 imposes 

re s tr ic t io n s  on th e  a c tiv it ie s  o r  acts o f o rg a n isa tio ns . The M in is te r is 

g ra n te d  fa r- re a c h in g  powers to  p ro h ib it  and co n tro l th e  a c tiv it ie s  of 

o rgan isa tio ns  id e n tif ie d  by  him. (S ub se qu e n tly  17 o rgan isa tions have 

been se ve re ly  c u rta ile d  - GN1112 & 1113 o f 1988-06-10.)

R egulation  8 conta ins s im ila r p ro v is io n s  as to  the  a c tiv it ie s  and acts o f 

n a tu ra l persons. An amendment (PR170 o f 1988-09-22) p ro v id e s  fo r  the  

p u b lica tio n  by  th e  M in is te r in the  G overnm ent Gazette o f an o rd e r 

p ro h ib it in g  a specified  person to  p e rfo rm  acts w ith o u t th e  w r itte n  

perm ission o f th e  Commissioner. Non-com pliance w ith  th is  o rd e r 

c o n s titu te s  an o ffence . The e ffe c t o f th is  amendment (p re v io u s ly  a 

w r it te n  notice had to  be served  p e rso n a lly ) is th a t persons may be 

a rre s te d  and deta ined ( fo r  an unspecified  pe rio d  aw a iting  his removal to  

th e  area to  w hich  he has been re s tr ic te d )  im mediately a fte r  pu b lica tio n
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o f the  M in is te r 's  o rd e r  w ith o u t them hav ing  been in form ed about the  

p ro h ib it io n  o r  ha v in g  the  o p p o r tu n ity  to  d e s is t from  th e  specified  

co n d uc t.

R egulation  9 empowers th e  M in is te r to  issue an o rd e r  p ro h ib it in g  persons 

in genera l o r  persons be long ing  to  a ca te go ry  o f persons to  c a rry  on an 

a c t iv ity  o r  p e rfo rm in g  an act spec ified  in th e  o rd e r .

W id e -ra n g ing  powers to  issue o rd e rs  are  g ra n te d  to  th e  Commissioner of 

Police ( re g  10 & 11) in te r  alia to  p ro h ib it  g a th e rin g s  and to  impose 

cond itio n s  on the  ho ld ing  o f a g a th e rin g  (eg fu n e ra ls ) .

A ll l ia b il ity  (c iv il and crim in a l) fo r  a c tiv it ie s  committed by  th e  s e c u rity  

fo rces (w h ich  w ould o therw ise  have resu lte d  in c o u rt p roceed ings) is 

sp e c ific a lly  exc luded  by regu la tion  15.

3 .4 .2  Prison em ergency reg u la tio n s  (PR98 o f 1988-06-10)

The  p riso n  regu la tions are s im ila r to  those conta ined in GN1300 of

1987-06-27 (d iscussed  above).

3 .4 .3  Media em ergency reg u la tio n s  (PR99 o f 1988-06-10)

Regulation 2 p ro h ib its  the  presence o f jo u rn a lis ts  and o th e r people g a t

h e rin g  news w ith o u t the  Com missioner's perm ission at the  scene o f any 

u n re s t, re s tr ic te d  g a th e rin g  (eg a fu n e ra l)  o r  s e c u rity  a c tion . The 

p u b lica tio n  o f m ateria l on u n re s t s itu a tio n s , re s tr ic te d  g a th e rin g s , 

s e c u rity  a c tions, s tr ik e s  o r  b o yco tts , in form al s tru c tu re s  (eg s tre e t 

com m ittees) , speeches, statem ents o r  rem arks o f lis te d  persons and 

detainees and o f o ffic e -b e a re rs  o f u n law fu l o rg a n isa tio n s , the  

circum stances and trea tm ent o f detainees as well as of the  release of 

detainees is (re g  3 (1 ) ) .  Comments on and advertisem ents concern ing  

un la w fu l o rg a n isa tio ns  are once again p ro h ib ite d  (re g  3 (2 ) ) .  The 

Commissioner may in add ition  to  the  above-m entioned re s tr ic t io n s  fo rb id  

p u b lica tio n  o f m ateria l de trim e n ta l to  the  sa fe ty  of the  p u b lic  (re g  3 (3 ) ) .  

The  p u b lica tio n  o f m aterial (as d e fined  in reg u la tio n  3 (1 ))  c o n s titu te s  a 

crim ina l act (re g  3 (6 ) ) .  R egulation 4 (1 ) p ro h ib its  th e  ta k in g  of
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p h o to g ra p hs , th e  p ro d u c tio n  o f te le v is io n  programmes and th e  m aking o f 

sound reco rd in gs  as w ell as th e  p u b lica tion  th e re o f.

S u b ve rs ive  statem ents may not be made, p roduced  o r  p ub lished  (re g  5 ). 

These inc lu de  in te r  alia statements in w h ich  members o f the  p u b lic  are 

in c ite d  o r  encouraged, o r  w hich is ca lcu lated to  have th e  e ffe c t o f in c it in g  

o r  encourag ing  members o f the  p u b lic  to  take  p a rt  in u n re s t, to  re s is t 

a member o f the  cab inet and o ffic ia ls  p e rfo rm in g  th e ir  fu n c tio n s  in term s 

o f the  em ergency regu la tions  o r  o th e r  s e c u rity  le g is la tio n , to  take p a rt 

in a b o yco tt action o r  an act on c iv il d isobedience o r  to  oppose com pulsory 

m ilita ry  se rv ice  (re g  1 ).

The M in is te r may decide th a t ce rta in  pe riod ica ls  may not be p roduced , 

im ported o r  pub lish e d  (re g  6 ) .  Regulation 7 conta ins measures s im ila r 

to  the  1987 media regu la tion  amendments (3 .3  above).

The compulsion to  re g is te r  as news agencies (re g  11) was s tro n g ly  

opposed b y  th e  established press (M aggs, 1988:10). T h is  was repealed 

by  PR125 o f 1988-07-28.

3 .4 .4  Educational in s titu tio n s  em ergency reg u la tio n s  (PR100 o f

1988-06-10)

The D ire c to r-G e n e ra l o f Education and T ra in in g  may issue o rd e rs  in 

connection w ith  presence o f p u p ils , the  co n ten t o f courses and s y lla b i, 

th e  w e a rin g , possession and d isp la y in g  o f c lo th in g , s tic k e rs  e tc . ,  the  

d is tr ib u t io n  o f notices e tc . ,  and the  movement o r  a c tiv it ie s  o f p u p ils .

3 .4 .5  Judgem ents o f th e  A ppe lla te  D iv is ion

A num ber o f appeals aga inst judgem ents o f p ro v in c ia l and local d iv is ion s  

o f th e  Supreme C o u rt concern ing  th e  v a lid ity  o f th e  em ergency 

regu la tio n s  and re la ted a d m in is tra tive  acts w ere  decided upon b y  the  

A ppe lla te  D iv is io n .

In  M in is te r o f Law and O rd e r v  Dempsey 1988 3 SA 19 (A ) th e  c o u rt was 

o f th e  op in ion  th a t th e  a rre s tin g  o ff ic ia l's  su b je c tive  v iew  as to  the  

necessity  o f th e  a rre s t and de ten tion  may not be questioned .
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The A p p e lla te  D iv is io n 's  judgem ent in Ngqumba v  S ta a tsp re s id e n t, Damons 

NO v  S ta a ts p re s id e n t, Jooste v  S ta a tsp re s id e n t 1988 4 SA 224 (A ) 

e ffe c tiv e ly  abroga ted  a num ber o f in d iv id u a l and p rocedura l r ig h ts  of 

d e ta in e e s :

1. The  release of detainees may o n ly  be o rde red  by the  M in is te r.

2. N e ith e r th e  a rre s tin g  o ffic ia l no r the  M in is te r is compelled to  cons ider 

w h e th e r a p a rt ic u la r  s itu a tio n  "can p ro p e r ly  be dealt w ith  u n d er the  

o rd in a ry  law o f the  land" (254A -D , 2 5 6 A -J). This  implies th a t th e re  

is no o b lig a tio n  to  cons ider th e  use of a lte rn a tiv e  measures such as 

those con ta ined  in the  C rim ina l P rocedure A c t 51 of 1977 and the 

In te rn a l S e c u r ity  A c t 72 of 1982.

3 . The p ro v is io n s  re g a rd in g  a rre s t and o th e r p rocedura l m atters as set 

o u t in th e  C rim ina l P rocedure A c t 51 of 1977 are o n ly  app licab le  to 

the  e x te n t th a t the  em ergency regu la tions e x p lic it ly  re fe rs  to  it .

In its  in te rp re ta tio n  of the  media em ergency regu la tions in S ta a tsp res iden t 

v  U n ited  D em ocratic F ron t 1988 4 SA 830 (A ) the  c o u rt renounced its 

in h e re n t ju r is d ic t io n  to  proclaim  on the  v a lid ity  o f proclam ations and 

reg u la tio n s  - even in cases of such subord in a te  leg is la tion  be ing vague 

and u n c e rta in . The  c o u rt was also of the  op in ion th a t the  State P resident 

is empowered to  issue proclam ations and regu la tions c o n tra ry  to  e x is tin g  

le g is la tio n .

4 CONCLUSION

A com parison o f th e  basic human r ig h ts  p e rta in in g  to  in d iv id u a l freedom , 

due process o f law and the freedom  o f the  press (as set ou t in the  

recom m endations o f the  South A fr ic a n  Law Commission) and th e  p rov is io n s  

o f the  va rio u s  1988 emergency regu la tions  shows c le a rly  th a t the  m a jo rity  

o f these r ig h ts  have been abrogated and the rem ainder seve re ly  c u rta ile d . 

O ffic ia ls  respons ib le  fo r  the  a rre s t and de ten tion  in em ergency s itua tions 

as well as the  M in is te r of Law and O rd e r v ir tu a lly  have abso lute  pow ers; 

in term s of recen t judgem ents of the  Appe lla te  D iv is ion  th e ir  exerc ise  of 

d is c re tio n a ry  powers in th is  reg a rd  may on ly  be in ve s tig a te d  in cases 

w here  mala fid e s  have been p roved  by  the  detainee concerned . The same 

applies as fa r  as th e  con tro l o f the  media by the  s e c u rity  fo rces  and the 

M in is te r of Home A ffa irs  is concerned. Due process o f law has also in
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fa c t to  a v e ry  la rge  e x te n t been excluded by  the  w o rd in g  o f the  

em ergency reg u la tio n s  - the  normal rules g o ve rn in g  th e  a rre s t,  d e te n tio n , 

the  b r in g in g  be fore  a com petent c o u rt w ith in  a spec ified  pe riod  a fte r  

a rre s t,  th e  la y in g  o f charges and the  presum ption  o f innocence have in 

the  case o f actions in term s o f the  em ergency regu la tions been suspended. 

Thus th e re  is no s ta tu to ry  d u ty  at all to  charge  a detainee (the  

em ergency reg u la tio n s  p ro v id e  fo r  in d e fin ite  de ten tion  - i .e .  fo r  the  

d u ra tio n  o f the  em ergency) and th e  in h e re n t pow er o f the  c o u rt to  

pronounce on the  v a lid ity  o f th e  a rre s t and de ten tion  is s p e c ifica lly  

e xc luded.

Due to  the  em ergency having  e ffe c tiv e ly  been in opera tion  fo r  almost fo u r  

years and th e  te ndency o f the  c o u rts  to  in te rp re t the  regu la tions  in 

fa v o u r o f th e  E xecu tive  and to  lim it th e ir  in h e re n t powers o f rev iew , 

d iscussion b y  legal academics and the  White popula tion  a t la rg e  on the  

m e rits , con ten ts  and co n tinua tion  o f th e  em ergency have become almost 

n o n -e x is te n t.

I t  is to  be hoped th a t th e  d iscussion and the  enactm ent o f the  proposed 

B ill o f R igh ts  w ill re s u lt in a serious reconsidera tion  o f the  em ergency 

measures. I f  the  recommendations were to  be enacted th e  c o u rts  would 

be compelled to  express an op in ion on the  v a lid ity  o f the  va rio u s  measures 

and o f a d m in is tra tive  acts a p p ly in g  the  y a rd s tic k  o f a cce p ta b ility  in  a 

dem ocratic soc ie ty  (South A fr ic a n  Law Commission, 1989:440). T h is  

should h o p e fu lly  re s u lt in judgm ents in favorem  lib e rta tis  and the  co u rts  

once again re -e s ta b lis h in g  th e ir  p ivo ta l role as custos lib e r ta t is .
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Public S a fe ty  A c t 3 o f 1953 
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GN1112 o f 1988-06-10 GG 11344 

GN1113 o f 1988-06-10 GG 11344

-239-




