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Abstract

The parent (as the primary educator) as well as the teacher (as the secondary' educator) functions 
from independent societal units in their respective roles o f educating the educand The teacher as 
an in loco parentis person has the right on the one hand to maintain order by mean* o f school rules 
and the punishment o f  transgressors and on the other hand has a duty to care for the safety o f the 
educands. The parent and the teacher share a common goal: the maturing and the development o f 
the educand. Whilst the nature o f  this parcnt-teacher co-operation is defined as a partnership, it is - 
taking the technical essentials o f  a partnership into account ■ more o f  a voluntary association. This 
generates the question whether the whole system o f parcnt-teacher co-operation should not be re
organised on the basis o f  a true partnership.

1. PE R SPE C TIV E

T he p a ren t- te a ch e r  re la tio n sh ip  has as a com m on goal the ed u ca tio n  o f  th e  child. 
A lthough pa ren t and teacher a re  united by this com m on purpose, practice has shown 
that undefined roles in the respective rights and obligations o f the associates could lead 
to disharmony (O osthuizen, 1990:74).

A few exam ples o f where the infringem ent o f one ano ther’s a rea  o f competency 
has caused disharm ony in the  past a re  court cases such as S  v Meeuwis (1970 4 
SA 532 (T ) and Tiffen v Cilliers (1925 O PD  30). In the  first-m entioned case the 
teacher involved exceeded her disciplinary m andate  by no t exercising corporal 
p u n ish m en t in acco rdance  w ith th e  reg u la tio n s . A fte r th e  boy’s fa th e r had 
taken him to the d istrict surgeon a  court case followed. In Tiffen v Cilliers the 
fact th a t the  fa th e r  re fu sed  th a t his child  sho u ld  be su b jec ted  to  c o rp o ra l 
p u n ish m en t led to the  expulsion  o f the  pupil w hich resu lted  in á  co u rt case 
betw een the parent and the school principal.

In an effort to understand  the respective a reas o f  com petence m ore specifically, this 
article  will exam ine the  ro le o f the teach er as an  in loco parentis person . T o  b e tte r 
understand this role it will be necessary to  investigate the  foundations o f the respective
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societal un it’s au thority  spheres as well as the na tu re  o f p a ren t-teach e r association. 
Paren t-teacher co-operation is described in general term s as a partnership. W hen the 
word is analysed according to its juridical contents, it shows that the p resen t form  of 
p a ren t-teach e r co -opera tion  is not a true  p a rtn e rsh ip  but has m ore the  n a tu re  of a 
vo lun tary  asso c iation . T he very n a tu re  o f a vo lun tary  asso c ia tio n  tends to cause 
undefined (and som etim es even unstructured) roles of participation  betw een the two 
associates - especially in the non-statutory forms of participation.

2. E D U C A TIO N  AN D  T H E  SO C IET A L  UNITS

All societies consist o f a variety of sub-societies such as the  household  (fam ily), the 
church, the state, etc. Taljaard (in Mentz, 1990:13), defines a societal relationship as a 
re la tio n sh ip  w here  people  a re  bound  by a com m on in te res t and  a re  iointly set on 
ob tain ing the sam e goals. A societal re la tionsh ip  th ere fo re  results from a com m on 
m otive which binds people  to g eth e r in correspond ing  actions. T a ljaa rd  (in M entz, 
1990:14), stipulates the characteristics of a societal relationship as follows:

* A societal relationship has a power structure.
’ A societal relationship is bound by a definite collectivity.
* A societal relationship has an in terdependent connection.
* A societal relationship is structured.

Various o f these societal relationships - each one ch ara rac te rised  by its own, unique 
nature, and functioning sovereignly within its own sphere o f activities - are involved in 
the education of the child. T he four societal relationships which are mainly involved in 
educating the child are the household (family), the school, the church and the univer
sity (V an der W alt et al., 1982:87). This sphere of com petence which is a  characteristic 
o f all societal relationships is known as sovereignty w ithin own sphere. Even though 
there is a definite undercurrent o f continuity am ong the different societal relationships, 
the sovereignty of each is at the sam e tim e a prerequisite  for the p roper functioning of 
a societal relationship. A lthough all the above-m entioned societal relationships have 
the sam e com m on goal in m ind (educating  the educand), each one functions in accor
dance  w ith its own specific n a tu re  and p u rpose  in society. For the  purpose  o f this 
article the focus will fall on the role of the school (and the teachers) and the household 
(under control of the parents), as educators of the child.

2.1 The family as a societal relationship

Van der W alt et al. (1982:91) describes a household as a group of people consisting of
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a husband  and w ife and  a t least one child  b e g o tten  (o r a d o p te d )  by the  p a ren ts. 
Within the loving a tm osphere of the family circle, the child is educated by its parents to 
attain basic life skills and to becom e a suitable m em ber of the society.

Because the household is the basic and first relationship where education  takes place, 
it is called the prim ary educational institution and parents serve as prim ary educators.

2.2 The role o f the parent as the primary educator

T he C hristian  p a ren t is obliged to ed u ca te  and care  for his child  accord ing  to the 
Biblical guidelines and as a result of the prom ise he has m ade to G od to do so. A part 
from this, he is also jurid ically  bound to educate  and care  for his children  (V an der 
Vyver et al., 1985:611):

* It is expected from  paren ts  to care for, and watch over the bodily w ell-being of 
their children. They are  also to educate their children tow ards acceptable bodily 
practices.

* P aren ts  a re  to ed u ca te  th e ir ch ild ren  in v irtues such as honesty , d iligence and 
trustworthiness.

’ Parents a re  obliged to expose their children to teaching and the  developm ent of 
their minds.

* T he children  a re  to be educated  by their paren ts to live according to the  accep t
able cultural norm s and values.

2.3 T he school as a  societal relationship

T he school is d esc rib ed  by V an de r W alt et al. (1981:96) as a  secondary  societal 
relationship and its basic function is to teach the pupil in a teaching-learning situation. 
T each ing  a t schools is c arried  ou t purposefully , d iffe ren tia ted  and in a specialised 
m anner by professionally trained teachers (Louw, et al., 1983:46). According to Louw 
et al. (1983:46) education (and the teaching which m ight take place) a t hom e functions 
intuitively and inform ally. T he teach e r is also responsib le  for the ed ucation  of the 
pupils in the acceptable values and norms.

The teaching and education  o f the child in the school is exercised by the school as a 
societal re la tionsh ip  with its own (independent) function and purpose. As a societal
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relationship  it functions with the sovereignty of its own authority  in its own sphere of 
activities.

3. PA R EN T-T E A C H E R  ASSOCIATION

The devolution of power to the South African parent as a  user o f the form al education 
in South Africa, has been  receiving a high priority  th roughou t our local educational 
history. O ne of the early statutory evidences for official paren tal participa tion  in the 
form al education  is a statu te, prom ulgated  in 1874 during the presidency of President 
T.F. Burgers of the South African Republic. Parental participation in school m anage
m en t was a rra n g e d  by th is law; in a r tic le  18 o f th e  law it was s tip u la te d  th a t a 
"schoolcommissien" should be appoin ted  in each com m unity to com m unicate the pa
re n ta l desires . T his b o a rd , consisting  o f six m em bers, had to be m em bers o f the 
specific community. This principle o f the paren tal voice in education was m aintained 
and confirm ed by several sta tu tes - the latest o f which was the Education A ffa irs A ct 
(House o f Assembly) of 1988.

T his trend of p a ren ta l pa rtic ip a tio n  in form al educa tion  is also known as a paren t- 
te a c h e r  p a r tn e r s h ip .  W h e re a s  th e  a u th o r  p re v io u s ly  c o m p a re d  it w ith  th e  
characteristics of a p a rtnersh ip  (O osthuizen, 1989:102), he is now of the opinion that 
the nature of the p resen t p a ren t-teach er relationship  shows m ore sim ilarities with an 
alternative form  of co-operation. Taking the juridical essentials o f a partnership  into 
account it is wrong to speak of a paren t-teacher partnership - mainly because the main 
aim  o f a p a r tn e rsh ip  is to  m ake a f in an c ia l p ro fit (O o s th u izen , 1988:252). T he 
characteristic of a partnership  to m ake profit is regarded a  essential for the existence of 
a partnersh ip . O osthu izen  (1988:252) as well as D e W et and Van Wyk (1978: 387) 
rep o rt th a t w ithout the  m otive of p rofit there  can be no p a rtnersh ip . A ccording to 
Bam ford (1982:5) the "object o f m aking profits clearly distinguishes partnersh ip  from 
voluntary association". T he object of the p resent p aren t-teacher relationship is vested 
in the  ed u ca tiv e  and not in financia l p ro fit; it th e re fo re  can n o t be lab e lled  as a 
p a rtn e rsh ip . W hen a ttem p tin g  to label the  p re sen t p a re n t- te a c h e r  re la tio n sh ip , it 
would be m ore correc t to call it a  voluntary association. A  vo luntary  association  is 
ju rid ically  defined  as a legal re la tio n sh ip  based  on an ag reem en t be tw een  th ree  or 
m ore persons set to m eet a com m on object, which is "prim arily o ther than the m aking 
and division of profits" (Bam ford, 1982:117).

Judging the paren t-teacher relationship by the essentials of the voluntary association as 
stipulated by Bam ford (1982:117) shows the following similarities:
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- It is a voluntary association. T he participation  of paren ts in non-sta tu tory  bodies 
such as the T T A  and the  T A O  is based on voluntary grounding.

- It is a legal re la tio n sh ip  which is based  on an ag reem en t: T he s ta tu to ry  say for 
parents was legally instituted by the Education A ffairs A ct (House o f  Assem bly) No. 
70 o f  1988. A s fa r  a s  th e  n o n -s ta tu to ry  say is c o n c e rn e d , it w as fo rm ally  
acknow ledged  by th e  N a tiona l E ducation  Policy A c t , no. 39 o f 1967, w hile  the 
Federation  o f Parents’ Associations of South Africa was formally acknowledged by 
the M inister o f Education  and C ulture (H ouse o f Assembly) in N ovem ber 1988.

D efining the p aren tal ro le w ithin the paren t-teacher relationship, aspects such as the 
status, pow ers and functions o f m anagem ent councils were constituted in the R egulat
ions relating  to M anagem ent Councils (R egulations prom ulgated under the Education 
Affairs A c t of 1988).

T he righ ts and ob lig a tio n s o f each  o f the two a sso c iates (C laassen , 1976:121) a re  
d e te rm in ed  to  a large  e x ten t by m eans of s ta tu to ry  s tip u la tio n s . A p a rt from  the 
statutory stipulations, rights and obligations are determ ined by com m on law principles 
such as th e  in loco parentis p rincip le. A defin ition  o f the in loco parentis principle 
includes the following:

- It is an ag reem en t betw een three or more persons. T h e  R eg u la tio n s re la tin g  to 
M anagem ent Councils (R egulations in accordance with the  E ducation A ffairs A ct 
of 1988) s tip u la te s  th a t a  to ta l n u m b er o f  b e tw een  (a  m in im um  o f) 5 an d  (a 
m aximum of) 13 m em bers should serve on a m anagem ent council. T he num ber of 
p aren ta l p a rtic ipan ts in the  non-statu tory  bodies is unlim ited. C om pared  to this 
the required  num ber o f partners in a  partnership  is lim ited to  a  m aximum of 20.

■ It is se t to  obtain  a com m on objective. T he com m on objective o f  this re lationship is 
the form ing of the  educand into a m ature  and productive m em ber o f  the  society. 
T o  o b ta in  th is  m u tu a l o b jec tiv e , b o th  p a re n t  an d  te a c h e r  a sso c ia te s  o f  th e  
vo luntary  association  co n trib u te  in a  specia lised  way to  th e  ach ievem en t o f the 
com m on objective. T h e  p a ren t as prim ary ed u ca to r is basically involved in the  
cu ltu ra l fo rm atio n  o f th e  child  and  his ed u ca tio n  as a  m atu re  m em b er o f  th e  
com m unity. W here the  teacher is also involved in the  education  o f the child, his 
basic function  is th a t o f developing th e  logical-analitical aspects o f the educand 
(V a n  d e r  W alt, 1982:96). T h is  fu n c tio n  is e x e c u te d  in a  sp e c ia lis e d  and  
differentiated  m anner by teachers who w ere professionally trained to  do  so.

'  Its o b jec t is prim arily  o th e r  th an  to  m ake a  profit and  to  divide the profits. T he 
partnersh ip’s m ain object is to m ake a  financial profit and to divide it am ongst the
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m em bers o f the partnersh ip . T he voluntary association  differs vitally from  this 
e s s e n tia l :  "T he a b se n ce  o f a p ro f it-m a k in g  o b je c t  d is tin g u ish e s  v o lu n ta ry  
association from partnership" (Bamford, 1982:119).

T h e  fact th a t a vo lu n ta ry  a sso c ia tio n  does m ake a p ro fit, does not d estro y  it as 
essen tia lly  being  a vo lun tary  assoc ia tion , as long as the  p ro fit-m ak in g  is "m erely 
incidental to its m ain object" (B am ford, 1982:119). W here parents and teachers co
o p e ra te  in p a ren ts ’ a ssoc iations such as T E M PA  or the  T A O , and they u n d e rtak e  
m oney-m aking ventures (such as fetes or com petitions), the profit-m aking  object is 
in cid en ta l to th e ir m utual (and  m ain ) aim  to m ake m ore effective ed u ca tio n  and 
teaching possible.

T he real profit which com es from  the p a ren t-teach er co-operation , is not a financial 
one but a figurative profit - the m aturing and preparing of the educand as a m em ber of 
society . As in the  case w ith th e  p a r tn e rsh ip , the co-m em bers jo in tly  co n trib u te  
(C laassen, 1976:121) to ob tain  th e ir m utual objective. T he p a ren t m a\ for instance 
con tribu te  financially, while the te a ch e r’s m ain con tribu tion  is the logical-analytical 
developm ent of the educand.

B ecause  the  p a re n t  is no t p ro fe ss io n a lly  tra in e d  to p ro v id e  th e  e d u c a n d  w ith 
specialised subject knowledge - p reparing  the educand for a  specialised career - he is 
dep en d en t on his p ro fessio n ally -tra in ed  assoc iate  - the  tea ch e r - for th is purpose. 
While the teacher teaches (and educates) the educand, the parent is physically absent. 
The child as a m inor is d ep en d en t on the guidance, p ro tec tio n  and assistance o f an 
adult. The teacher, professionally-trained to do so, is ideally suited to act in the place 
of the parent (in loco parentis).

4. IN  LO C O  P A R E N TIS

4.1 Description

Literally translated, the expression m eans ‘in the place of the p aren t’. Black (1979:708) 
defines it as being  "in the  p lace  of th e  p a ren t; charged , factitiously with a p a re n t’s 
rights, duties, and responsibilities". C laassen (1976:218) defines it as: "In the place of 
the  p a ren t. T hose  who have b een  e n tru s te d  by the  p a ren ts  with the  custody and 
control of children under age are  said to stand in loco parentis to the children." People 
who are  acting in loco parentis a re  in te r alia  teachers and hostel staff (H osten  et al., 
1979:502).

Taking the preceding theory of societal relationships, the paren t-teach er relationship
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and the defin ition  of in loco parentis in to  account, the practical im plications o f the in 
loco parentis theory are  as follows:

- T he in loco parentis person does not replace the paren t - the paren t as the primary 
educator can never be  replaced. T he p aren t is responsible and liable to  G od and 
the  law to  fulfil his duty as th e  p a ren t and cu stod ian  o f his child. T h e  in loco 
parentis person (the teacher) who stands in an association with the paren t acts on 
beh alf o f his assoc ia te  to  edu ca te  and teach  his child professionally  and in the 
physical absence of the parent. .

- The right vested  in the teach er as an in loco parentis person to exercise authority  
over the pupil, is both delegated power and original power. It is delegated to him 
by his associate, the parent, and it is original since the teacher acts from  within the 
societal re la tionsh ip  of the school and its sovereign sphere  (with its own power 
structure).

The very nature and way in which the teacher exercises his authority  is qualified bv 
the aim  and function of the school as a societal relationship.

M aintaining discipline in school can therefore  be described as being of a peculiar 
ch arac te r - especially  when com pared  with the m ain tenance  o f discip line in the 
family and the state.

• The teacher is also under the obligation to provide custody for the pupil as a  m inor 
for th e  tim e th a t he  is en tru s ted  to  the  teach er. T h ere  is a  duty o f care  on the 
teacher for the  physical and m ental p rotection  of the pupil. This duty o f care can 
a lso  be  d e riv ed  from  th e  te a c h e r’s o b lig a tio n  to  his a sso c ia te , th e  p a re n t, to 
provide a  safe env ironm en t w here  the  in te llectua l developm en t, resu lting  from 
teaching, can be maximal.

- A résum é of the rights and liabilities o f the  teacher as an in loco parentis shows that 
the teacher has the right to  m aintain school rules and punish transgressors. O n the 
o th er hand he is liable to provide a safe environm ent for the pupil.

4.2 The teacher as a person in authority

T h e  existence and functioning of any com m unity (i.e. a  societal re la tio n sh ip  like the 
schoo l) is d e p en d e n t on  th e  p resence  o f o rd e r in th e  com m unity. T h is com m unity 
o rder is dependen t on the sensitive balance betw een the  complexity o f reciprocal rights 
and the du ties o f the  com m unity m em bers. T o  ensure  th a t an equilibrious balance is
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m ain tained , rules and regulations - and punitive actions when they are d isregarded  - 
a re  a p recond ition . T h e  necessity  to en fo rce  ru les and regu la tions by d isciplinary 
actions, is - according to H osten et al. (1979:14) - a result of m an’s sinful nature and his 
in clin atio n  to d iso b ed ien ce . T his a tt i tu d e  (w hich is p re se n t in pupils a t school) 
necessitates the presence of school rules coupled with applicable punitive m easures at 
school. Punishm ent is applied by the educator not because "kinders nie kán nie, m aar 
om dat hulle nie wil kan nie'' (Van der W alt et a l ., 1982:249).

T h e  te a c h e r  has a ju r id ic a l  m a n d a te  fo r th e  d ra ftin g  o f sch o o l ru le s  and  the  
a d m in is tra t io n  o f p u n ish m en t. T h is  ju r id ic a l m a n d a te  is m ain ly  g ro u n d e d  on 
legislation, com m on law principles (of which the in loco parentis p rincip le is the most 
im portan t one) and the affirm ation of the judiciary. This article is mainly focused on 
the in loco parentis role of the educator.

4.2.1 School rules

School rules can be defined as those m easures which are  exercised by the teacher to 
m aintain  o rd e r and discipline am ong the  pupils. "Effective discipline program s are 
built around a philosophy that is com m unicated by a few clear, concise rules" (Fellmy, 
1983:68).

A p a rt from  th e  fact th a t th e  te a c h e r  is providing a safe and o rderly  p lace  for the 
ch ild ren  o f his assoc ia te , th e  p a re n t, he is also  expressing to  th e  pupils and their 
parents what the educational aim s are (Partington, 1984:125).

A few examples of school rules are  (Oosthuizen, 1990:119):

- rules in connection with school uniforms;
- rules concerning the physical appearance of pupils;
- rules concerning the tim e when the school com m ences and closes;
- rules concerning the behaviour of pupils inside as well as outside the classroom;
- rules regulating pupil behaviour during extra-m ural activities;
- rules prescribing how and when hom ework should be com pleted.

The requirem ents for the validity of such dom estic school rules a re  dependen t on a few 
pre-conditions (P rinsloo , 1989:82; O osthu izen , 1990:124; V an Wyk, 1987:114; Bray, 
1988:200-201):

- In term s of regulation 3( 1) of the Regulations R elating to the C ontrol of Pupils at, 
Suspension and Expulsion of Pupils from, and M eeting out o f o ther Punishm ent to
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Pupils A tten d in g  Public  Schools, these  ru les a re  to  be  approved  by the specific 
d irector of education.

- According to the sam e regulations these rules a re  to  be approved by the governing 
body of the  school who act as rep resen ta tiv es o f th e  p a ren ta l com m unity. The 
nature of the parent-teacher association is strongly em phasised by this ruling since 
both paren t and teacher participate in form ulating the rules.

- School rules are to be in line with educational laws and regulations.

- School ru les  shou ld  be m ad e  known to all involved and  should  be as c lea r as 
possible.

• T he contents of school rules should be as fair and reasonable as possible.

W hen pupils do not comply with valid rules, the teach er as an  in loco parentis person, 
and  b e ca u se  o f th e  s ta tu to ry  pow ers vested  in h im , h o ld s  th e  r ig h t to  exerc ise  
reasonable discipline to enforce the rules.

4.2.2 T he teacher as a  disciplinarian

The word discipline, transla ted  from the Latin word disciplina, literally m eans to  learn, 
to  educate , to  punish  etc. (Postm a, s.a.:93). It is therefo re  c lear that the process of 
teaching and education  is closely associated with the act o f discipline.

A situation and clim ate of o rder is a prerequisite  for any form  of learning to take place. 
Barnett (as quoted  by G riessel, 1975:56) says that "order is certainly not leaching, but it 
is clearly the first indispensable condition of true  efficiency".

T he in loco parentis person  is responsible to  his associate, the  paren t, for the efficient 
teaching of th e  pupil en tru s ted  to  him. T o  b e  successful in this, he has to  c rea te  a 
disciplined a tm osphere. W ays in which this is to be done are:

- Non-verbal ways of com m unicating disapproval, including the direct eye contact 
or ‘eyeballing’ o f  the  pupil, the nodding o f the  head , the  lifting o f an eyebrow  
and the  pointing o f a  finger.

- T h e  iso lating  (in  class) o f  a  transg resso r from  his friends (o r  even  w ith the 
whole class).
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- The teach e r could ignore m inor incidents, especially  w here it becom es clear 
that a pupil did som ething wrong by mistake or as a result o f poor judgem ent.

- A very so u n d  way o f m a in ta in in g  d isc ip lin e , is th e  p r in c ip le  o f p ositive  
enforcem ent or the so-called ‘catch’em being good principle’.

- The verbalisation of warnings and advice to the pupil.
- Detention.
- Exclusion from certain  advantages.
- C orporal punishm ent.
- Expulsion from school
- Exclusion from school.

(see Shrigley, 1985:27; M cDaniel, 1986:66.)

42.2.1 C orporal punishm ent

A lthough the issue of corporal punishm ent is regulated  by departm en tal regulations, 
the original m andate to adm inister corporal punishm ent is em bedded  in the comm on 
law principle o f in loco parentis. According to our com m on law a parent holds the right 
to adm inister "matige en redelike" (Rex v M uller 1948 4 SA 860 (O ) and 5. v Lekgathe  
1982 3 104 (B T)) corporal punishm ent to their children. Judge Horwitz extended this 
principle to the teacher as an in loco parentis person in the best interest of the school as 
an institution and in o rder that the pupil m ight be reform ed (Rex v M uller 1948 4 SA 
862 (O )). This viewpoint o f judge H orw itz is a confirm ation of the role of the in loco 
parentis person as a  disciplinarian within the parent-teacher association.

Even although this authority is delegated to the teacher by his parent-associate, he also 
holds an original and independent right to discipline on the grounds of his position as a 
teacher (R v Muller 1948 4 SA 862 (O )). This orginal m andate to the punishm ent o f the 
pupil m eans that the paren ts cannot intervene in the way in which a teacher exercises 
its disciplinary m easures. "A fa th e r cannot tell the teach er how or when to  punish a 
child. T he responsibility for deciding on punishm ent at school is the school’s" (Kahn, 
1982:312). Even though the teacher has a m andate to adm inister corporal punishm ent 
he is responsible for adm in istering  it, m otivated  by the m utual object that he shares 
w ith his a sso c ia te  : th e  m a tu rin g  a n d  th e  d e v e lo p m en t o f th e  ch ild . C o rp o ra l 
punishm ent should therefore  never result from a m otive such as revenge or recom pen-

An exam ple o f som e of the guidelines concerning the juridically correct ways in which 
corporal punishm ent is to be adm inistered, is found in regulation 4 of the  Regulations
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R elating  to the  Pupils a t, Suspension and Expulsion of Pupils from , and the M eeting 
out of o ther Punishm ents to  Pupils in Public Schools.

4.2.2.2 Suspension and expulsion

Suspension is defined as the "tem porary prohibition  of a pupil" to  a ttend  a particular 
public school or state-aided school o r a hostel. Expulsion (and exclusion) is described 
as "the perm anent prohibition of a pupil to a ttend a public school, a  state-aided school 
or a hostel" (in R egulation  3(1) of the R egulations R elating  to the C ontrol of Pupils 
...).

T he com m on law, roo ting  the in loco parentis p rincip le, is qualified  by regulations, 
especially  in th e  case  o f th e  p ro ced u ra l s te p s 'd u rin g  th e  p rocess of expulsion  or 
suspension.

The teacher as an in loco parentis person acts on behalf of his associate - the paren t - to 
a tta in  their com m on goal o f teaching and educating his child when he disciplines him 
to the  req u ired  perfo rm an ce  and behaviour. At a certa in  po in t - w here the  m isbe
haviour of an individual pupil d isrupts the o rd er to such an extent that the learning 
c lim ate  is con tin u o u sly  dam ag ed  and  lea rn in g  suffers - the te a c h e r  as an in loco  
parentis, has to 'tu rn  his back’ on his associate (the paren t o f the  individual pupil) for 
the sake o f the ‘body co rp o ra te ’ - the group and its interests. Prinsloo (1989:78) says 
that the  teacher’s obligation to take care of the school as an  institution is "vested with 
the necessary authority  to  pro tect itself against the pranks of the young, their vandalism  
and the consequences o f their unbridled exuberance and lack of discipline”. This is an 
evidence of the original power that is vested in the office o f the in loco parentis person.

W hen a  pupil is excluded from  school, it is clearly a  case o f  g roup  in terests weighing 
heavier than  the in terests o f an individual.

4 3  Duty o f care

The teacher as an in loco parentis person has an obligation to watch over the safety of 
the pupil (the  child o f his associate - the pa ren t). T he teacher is responsible for the 
pupil’s safety for the duration  o f school activities. Prinsloo (1989:53) referring  to  court 
decisions, shows th a t this duty of care  includes the physical and psychological welfare 
o f  the  pupil u n d e r his contro l. T he degree  of p rudence legally expected  from  the in 
loco parentis person, is basically that o f  the diligent paterfam ilias (the  diligent fa ther of 
a fam ily) (Rusere v The Jesuit Fathers 1970 4 539). It m eans th a t th e  teach er should
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care  (and p ro tect) the pupils under his control like a diligent (o r good) fa th e r would 
have watched over his children. The protection of his associate’s child serves as a  good 
exam ple of co-operation betw een the associates.

V an Wyk (1987:90) m akes it c lear that where pupils are injured the teach e r could be 
liable if there is negligence on the part of the teacher. The legal principles concerning 
n eg lig en ce  are  d e riv e d  from  com m on law. O n e  o f th e  im p o rta n t c r ite r io n s  to 
d e te rm in e  the  n eg ligence  o f a person , is the  re aso n a b le  m an -tes t o r the  tes t for 
reasonable foreseeability . This test basically asks the question  w hether a reasonable  
m an would have (V an Wyk, 1987:90)

- foreseen that his act (or failure to act) would have resulted  in dam age (or injury) 
to the o ther person;

- taken reasonable steps to prevent dam age (or injury) to the o ther person.

Typical areas of danger for the pupil during school activities are on the playground, the 
sp o rtfie ld , physical ed u ca tio n  c lasses, sw im m ing-pool and  c lassroom s (espec ia lly  
laboratories and workshops) (O osthuizen, 1988:94).

5. CON CLU SION

T he position of the teach er as an in loco parentis person  is based on his rela tionsh ip  
with his associate, the p a ren t of the pupils under his control, as well as his office as a 
teacher.

This position does not only consist of duties and liabilities tow ards his associate - the 
p a ren t - and his child; it a lso  em pow ers him  as an au tho rity  to m ain tain  o rd e r and 
discipline within the school milieu.

W hilst the p resen t s ituation  o f p a ren t-te a ch e r p a rtn e rsh ip  is defined  as a voluntary 
association, the  question  arises w hether the  p resen t system should be m ain tained  or 
w h e th er it should  be reo rg an ised  to m eet th e  re q u ire m e n ts  o f  a  tru e  p a rtn e rsh ip . 
Against the background of the p resen t trend  towards the devolution of pow er to local 
com m unities, the legally w ell-defined essen tia ls o f the p a rtn e rsh ip  could  provide a 
stronger m obility  to p a ren t-te a ch e r co -opera tion  and a t th e  sam e tim e still accom 
m odate  the  au to n o m o u s ro les o f the  p a ren t and the  tea ch e r as an  in loco parentis  
person. O ne of the aspects which is likely to be devolved to local schools (especially in 
private and sem i-private schools) is most likely that of finances. T he legalised mobility 
and profit-m aking objects o f the partnership  will suit the non-statutory bodies very well
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in this respec t .  In th e  s ta tu to ry  bod ies  th e  legal basis of  the p a r tn e rs h ip  will s t ruc tu re  
the  r ights an d  o b l ig a t io n s  o f  th e  assoc ia te s  in a  m u ch  m o re  s t r u c tu r e d  m a n n e r .  T h e  
co n ten ts  o f  a p a r tn e rs h ip  a g re e m e n t  (which is a  p re re q u is i te  to  th e  p a r tn e rs h ip )  could 
not only s t ru c tu re  an d  specify  c o -ope ra t ion  within the s ta tu to ry  bodies ,  but also within 
the ( som etim es  legally loosely-based) p re sen t  loose ly-based non-s ta tu to ry  bodies.
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